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THE POWERS OF THE NATIONAL AND STATE GOVERNMENT. 


Tue domestic institutions of several of the States of the Union give 
‘rise to some of the most interesting questions of constitutional law.— 
Living in a Commonwealth which rejoices in its freedom from slavery, 
we can view these questions, as we view all others, soberly, and impar- 
tially. Our southern neighbors are entitled to the full measure of their 
constitutional rights. Justice should be honestly and fearlessly awarded 
tothem. There should be no yielding to prejudices at home or clamor 
abroad. They entered our Union under a constitutional provision that 
their peculiar species of property should be recognised and protected.— 
Under this compact they united with us in the struggle for independence ; 
and under this compact we have enjoyed the blessings of self government 
for more than half a century. While we receive the benefits of the 
Union, it is a duty of high moral obligation to execute the provisions of 
the constitution in good faith. Those who under the cloak of religion in- 
culcate the propriety of an evasion of our constitutional obligations, prove 
that they have not sufficient sense of moral obligation to “ render to Cx- 
sar the things that are Cwsar’s,” and their doctrines should be viewed 
with disfavor by all upright and enlightened minds. If the present con- 
stitution be not satisfactory, itis certainly the right of every citizen touse all 
peaceable measures to procure a change. But while it is the supreme 
law of the land, no good—no honest—no really religious citizen should en- 
deavor to defeat its provisions. 

Our attention has recently been called to a question which has arisen 
between the States of Pennsylvania and Maryland. If we believed that 
injustice had been done to a sister State by the authorities of Pennsylva- 
nia we should unhesitatingly express our disapprobation of such violation 
of right. But if Pennsylvania has done no wrong it is proper that her 
proceedings should be sustained by her citizens. The Legislature of 

Maryland enacted a law making it felony in a slave “to escape into the 
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District of Columbia, or into any of the States of this Union, against the 
will and consent of his master and owner, with a view to escape from ser- 
Under this statute an indictment was found in Maryland against 


” 


vitude. 
John Mark, and other fugitive slaves, for escaping into Pennsylvania, and 
the Governor of Maryland demanded them of the Governor of Pennsylva- 
nia, not as fugitives from /abor, but as fugitives from justice. Gov. Shank, 
under the advice of his Attorney General, refused to comply with the de- 
mand upon the ground that the constitution and laws of the United States, 
having embraced the case within the provisions for the surrender of fugi- 
tives from servitude, no State legislation could evade those provisions, or 
ulter the character of the transaction, so as to introduce the case under 
the provisions for the surrender of fugitives from justice. The act of 
Congress of 12th February 1793, in pursuance of the constitution of the 
United States, made ample provision for the surrender of these individ- 
uals as fugitives from labor, on the “ claim of the party to whom such labor 
is due.” It was therefore an infringement of the Federal constitution to 
pass a law transferring to the Governor of Maryland the right to demand 
a surrender; thus making the very act of escape which, under the con- 
stitution and laws, gave the Owner a right to demand a surrender of his prop- 
erty into his own custody, a ground for depriving him of that right, and 
conveying his property to the custody of a State Government which might 
or might not respect his constitutional rights of property. It is difficult to 
imagine a more palpable violation of the constitution. It is undeniably 
the true construction of the article relating to the surrender of fugitives 
from justice that it embraces, as a general rule, all such acts as are made 
criminal by the laws of the State where they are perpetrated. The 
States are sovereign and independent, and have entire control over their 
own municipal legislation, except where they have granted the power to 
Congress. It follows that they may make any thing a crime which they 
deem detrimental tothe public interest, with the single exception of cases 
ervcluded from their cognizance by the national constitution. The case of a 
fugitive slave, being provided for by that instrument, and by the act of 
Congress of 1793, no State could give a new remedy for the same evil 
when such new remedy is in direct conflict with that provided by the con- 
stitution and laws of the Union. Indeed we might go much further if we 
adopted the views of Justices Story and Wayne, in the case of Prigg 
against Pennsylvan‘a, (16 Peters’ Reports, 539,) in which the startling doc- 
trine was advanced that the States have no right to legislate at all on the 
subject of surrendering slaves to their masters! If this opinion be law, 
the act of Maryland must be regarded as a nullity, because it is wpon the 
subject of surrendering fugitive slaves. But the doctrine of Story and 
Wayne is generally denied, and our objection to the Maryland act 
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does not stand upon ground so untenable. The objection to it is that it con- 
flicts with the constitutional remedy previously given by paramount au- 
thority, and absolutely obstructs the delivery of the fugitive to “the per- 
son to whom his labor or service may be due,” as required by the federal 
constitution—the Supreme law of the land. The views of that eminent 
Jurist, Chief Justice Taney, andof Mr. Justice Daniel, which recognized 
the constitutionality of State legislation, so long as it was auxiliary to the 
remedy provided by Congress, are the true doctrines of the constitution in 
this respect. And New York, Pennsylvania, Maryland, and other states 
have, by a long course of legislation, practised upon that construction.— 
But when the novel and ultra views of Mr. Justice Story, as the organ of 
the Supreme Court, were announced, they offended the dignity and ten- 
ded to impair the rights of State sovereignties; and the result has been 
any thing but advantageous to the interests supposed to be promoted by 
the doctrine. Those who countenanced the constitutional novelty can- 
not complain that Pennsylvania has taken them at their word in her act 
of 3d March 1847. By this act all the State laws.on the subject of sur- 
rendering fugitive slaves were repealed; and as State Judges had mani- 
festly no better right to act in the premises than State Legislatures, it 
was natural and proper that the subject should be left entirely in the 
hands of Congress, and of such judicial officers as that body should think 
proper to create. Accordingly by the Pennsylvania law all her State 
judges and magistrates were prohibited from taking cognizance of fugi- 
tive slave cases under the act of Congress of 1793. 

This brings up the interesting question whether Congress can insist on 
employing the State judges without compensation and against the posi- 
tive legislative prohibition of the State under which they hold their com- 
inissions and receive their salaries. There is a great difference between 
refusing to recognize a right claimed under the Federal constitution or 
laws, in a case within the proper jurisdiction of the State judges, and re- 
fusing to take original jurisdiction conferred by an act of Congress. In 
Virginia, the ancient seat of State rights doctrines, it was decided in the 
cases of Jackson vs. Row, and the Commonwealth vs. Feely, that Con- 
gress had no power to confer criminal jurisdiction upon State courts or 
officers. See the National Intelligencer, Dec. 23, 1815, and 1 Virginia 
cases, 321. In South Carolina a similar decision was pronounced in the 
case of Rhodes; see 12 Niles’ Register, 255 and 376. In Ohio the same 
construction was adopted in the United States vs. Campbell. See 6 
Hall’s Law Journal, 113. In New York the same doctrine was main- 
tained in the United States vs. Lathrop, and in Metzgar’s case. See 17 
John. 4, and 10 Boston Law Reporter. 378. In Maryland the same doc- 
trine prevailed in the case of Almeida. See Niles’ Register, 115 and 215. 
In the Circuit Court of the United States for the Massachusetts district, 
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it was held by Mr. Justice Woodbury, that State Magistrates might, but 
were not compellable by the United States to entertain jurisdiction of an ap- 
plication under the treaty of extradition with Great Britain to surrender 
fugitives from that nation. The British Prisoners, 1 Woodbury & Mer. 
«©. C. R. 66. And in Prigg’s case, Chief Justice Taney distinctly declar- 
ed that “ the State officers mentioned in the act of 12th February, 1793, 
are not bound to execute the duties imposed uponthem by Congress, un- 
less they choose to do so, or are required to do so by a law of the State, 
and the State legislature has the power, if it thinks proper, to prohibit 
them. The act of Congress of 1793 must depend altogether for its exe- 
cution upon the officers of the United States named in it.” (See Prigg’s 
case, 16 Peters’ Reports, 630.) Congress may give jurisdiction to State 
officers, if the latter are willing to accept the grant, and if the States make 
no objection ; but cannot withdraw the State officers from State duties 
without such consent—otherwise all the machinery of the State govern- 
ments could be broken up and the State sovereignties entirely obliterated. 
(on this principle the cases already referred to may be reconciled with 
the Ohio decision in Henderson’s case, (Washington Union of 22d 
March, 1847,) and with the Pennsylvania decisions in Hall vs. Deacon, 
and in the Commonwealth vs. Holloway. See 5 Sergeant and Rawle’s 
Reports 62, and 5 Binney’s Reports 513. In these cases, the voluntary 
action of State officers, when unrestrained by State laws, was sustained. 
Pennsylvania, in the repealing act of last session, has only exercised her 
constitutional rights as an independent State, precisely as her sister States 





have recognised them to exist; and she has exercised no greater authori- 
ty over the question than the Chief Justice, the honored and venerable 
representative of Maryland, on the bench of the Supreme Court of the 
United States, has acknowledged her to possess. 

We venerate the name of Story. He has done honor to the nation, 
by a long life of devotion to its service. His labors have reflected back 
upon the country from which we derive our common law a large portion 
of the light originally received from that quarter. And, generally, his 
opinions are entitled to high consideration. But on constitutional ques- 
tions, they have been too frequently influenced by the lessons of a polit- 
ical school not remarkable for a strict construction of the constitution.— 
A respectful submission to the decisions of the Supreme Court of the 
Uuited States, by the powerful sovereignties composing this great Union, 
isa sublime spectacle, which rejoices the heart of the patriot at home, 


while it fills with astonishment the opponents of our free institutions 
abroad. On a firm confidence in the justice of that high tribunal, more 
than on any thing else, depends the perpetuity of our great experiment in 
self-government. But this trustful acquiesence would soon give place to 
distrust and resistance if independent States were treated with disrespect 
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—if questions affecting their sovereign powers were to be decided in ca- 
ses where such rights were not necessarily drawn in question, or if their 
legitimate and reserved rights were to be unnecessarily denied by a mere 
dictum at once unauthorized and impotent. If the Judges of that court 
should travel out of the record for the purpose of propagating peculiar 
views of government, in derogation of the rights claimed by the States. 
public confidence would soon be impaired in quarters which should stand 
above suspicion. So long as it is understood that the general government 
is one of limited authority, and that “all powers not granted to it by the 
constitution are reserved to the States respectively or to the people,” a 
tame submission to mischievous claims to power never granted must not 
be expected. On the contrary the States, one and all, will ever be found 
standing forth, on all proper occasions, in defence of their original, inhe- 
rent, and reserved rights. 


THE PRESIDENT AND DIRECTORS OF THE FRANKLIN BANK OF 
BALTIMORE vs. ELI CLAGGETT. 


Opinion of Judge LeGrand in Baltimore County Court. 


(1.) The plea of general performance to an action on a bond with condition 
for the performance of a duty is bad where the plea is pleaded as an answer to 
the whole declaration and the matter contained in it is only an answer to part. 

(2.) A creditor having knowledge of the violation of duty and breach of 
his bond by the principal, and failing to communicate this knowledge to the 
surety, or to dismiss the principal does not thereby discharge the surety from 
liability for subsequent breaches of the bond, unless by law it is made the duty of 
the obligee to communicate the same to the surety or dismiss the principal on the occur- 
rence of a violation of duty. 

(3.) But where the law imposes such a duty upon the creditor a failure to 
pertorm it discharges the surety. 

(4.) Time given by a creditor toa principal debtor, by a parol agreement 
made upon accepting a mortgage without the consent of the surety, discharges 
the latter, whether fur his benetit or not ; and such defence is available at daw 
as well as in equtty. 


This is an action of debt instituted on a bond, executed by James L. 
Hawkins, Eli Clagget and Grafton Duvall, on the——of- in the year 
1227. Under the process, only Claggett has been taken, and he has 
pleaded 29 different pleas, to the Ist, 3d, 4th, 5th, 23d, 24th, 25th and 
23th plaintiffs have demurred; and it is the questions raised by these de- 
murrers that the Court is now called upon to determine. 

The first plea is that of limitations. 
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The 3d, 4th, 23d, 24th, and 25th relate to the giving of time to Haw- 
kins by the plaintiffs. 

The 5tn is the plea of general performance. 

The 28th is, that on the Ist January, 1833, Hawkins was guilty of ma- 
hing false entries, &c., on the books of plaintiffs, and also of receiving and 
not accounting for several sums of money ; that plaintiffs had knowledge 
of these facts, and suffered the said Hawkins to remain m office without 
giving notice of these violations of duty to defendant; and that after 
this knowledge, on the part of the plaintiffs, of the vielations of duty by 
said Hawkins all the breaches assigned in the declaration occurred. 

The 3d, 4th, 23d, 24th and the 25th pleas each state that in executing the 
bond defendant executed the same as surety for James L. Hawkins therein 
named, and that said Hawkisswas principal, and as principal, was largely 
indebted to plaintiffs by force of the condition in said bond, and being so 
indebted, the plaintiffs gave time to Hawkins for the payment of the 
sume without the assent, knowledge or concurrence of Claggett. 

The 4th plea, in addition to the averments in the 34, states, that on the 
17th June, 1840, Hawkins entered into an agreement with the plaintiffs, 
whereby it was mutually stipulated, that provided Hawkins would convey 
two tracts of land lying in Frederick county, Md., certain negroes, furni- 
ture, and other property to plaintiffs, that plaintiffs would forbear their 
claim against him, for the one moiety thereof to the Ist of January, 174°, 
und for the other moiety thereof till lst January, 1844; that in pursuance 
of said agreement, Hawkins, on the 17th June, 1840, by deed of that date, 
conveyed said tracts of land and personal property upon condition of said 
forbearance. 

The 23d plea, in addition te the facts in the 3d plea, states, that after all 
the alleged breaches assigned in the declaration had been comunitted, 
plaintiffs claimed there was due to them from said Hawkins, fur and on 
account of all and every of the breaches, the sum of $65,000; that plain- 
tiffs and Hawkins on the 17th June, 1840, entered into an agreement, 
whereby it was mutually agreed between plaintiffs and Hawkins, that if 
Hawkins and wife would convey to plaintiffs two tracts of land in Fred- 
erick county, Md., and certain slaves, furniture, mill property, &e., to se- 
eure the sum of $50,000 of the said $65,000 that plaintiffs would forbear 
and give time to Hawkins for payment of the sum af $50,000, one moie- 
ty thereof to Ist January, 1843, and for the other moiety thereof to Ist 
January, 1844; and also, if Hawkins would confess judgment in favor of 
plaintiffs for $30,000, to be released on the payment of $15,000, the residue 
of the said sum of $65,000, the plaintiffs would forbear and give time to 
Hawkins for the payment of the 15,000 until the Ist of November, 241; 
that in pursuance of this agreement, on the 18th day of June, 1840, Haw- 
kins, in Baltimore County Court, confessed judgment in favor of plaintiffs 
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for $30,000, to be released on the payment of $15,000, with interest there- 
on from the 17th June, 1841, with stay for the payment of said sum of 
$15,000 until the 1st of November, 1841, which stay was entered of rec- 
ord as part of said judgment; that also, in pursuance of said agreement, 
Hawkins and wife did, by deed bearing date 17th June, 1840, duly ae- 
knowledged and recorded among the records of Frederick county, con- 
vey to the plaintiffs the tracts of land and personal property agreed by 
Hawkins to be so conveyed, and that plaintiffs received and accepted all 
of said property so conveyed to them by said deed ; thatin and by said 
deed, said property was conveyed to secure the payment of the sum of 
$50,000, one moiety thereof with interest thereon from date of deed to be 
paid by said Hawkins to the plaintiffs on the lstday of January, 1843, and 
the other on the lst day of January, 1844. 

The 24th plea states the giving of time and the agree ment for and the 
conveyance of property to secure the payment of 350,000 as stated in the 
23d plea. 

The 25th plea, states the agreement for and the confession of judgment 
with stay as stated in the 23d plea. 

In considering the questions presented by these pleadings, I shall ob- 
serve the order in which they have been discussed by counsel. 

As to the first plea,—that of limitations, it is unnecessary for me to 
make any observations, it being conceded by counsel, that agreeably io 
the decisions of this court it cannot be sustained in this case. 

As regards the fifth plea,—that of general performance, there must Le 
judgment on the demurrer. This is also conceded by counsel for de- 
fendant, it being admitted to be bad; first, because it is pleaded as an 
answer to the whole declaration, and the matter contained in it, is only an 
answer to part, 1 Saund. 28. n.3; and secondly, because it falls direct- 
ly within the scope of the language of the court of appeals in the case of 
the Union Bank vs. Ridgely, 1 Harr. & Gill, 415. 

The twenty-eighth plea, counsel have labored to sustain, not only en 
reason, buton authority. In my judgment, the authorities to which they 
have referred do not sustain them in the view which they have taken of 
the question presented by this plea. The question is simply this :—Does 
a creditor having knowledge of the violations of duty and breach of his 
bond by the principal, failing to communicate this knowledge to the sure- 
ty, or, to dismiss the principal, discharge the surety from all liability for 
subsequent breaches of the bond by the principal? 

A careful examination of all the cases cited on this point, has satisfied 
me, beyond all doubt, that such failure to communicate to the surety, or 
to dismiss the principal would not operate to discharge the surety from 
liability for subsequent breaches of the bond, unless, by law, it is made 
the duty of the obligee to communicate to the surety or dismiss the principal 
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on the occurrence of a violation of a duty; but, that in in such a case such 
omissions would operate to the discharge of the surety. ‘This is clearly 
the view taken by the supreme court of New York in the case of the 
People vs. Jansen 7 John. 339. In that case the action was on a bond 
executed by the father of defendant as one of the sureties of one of the 
loan officers of Ulster county under an act of the Legislature of that state, 
by the 15th sect. of which the supervisors were required in case of any ne- 
glect or refusal of any loan officer to perform his duty, to remove him, and 
appoint another in his stead; yet, notwithstanding the requirements of 
the statute, the loan officer was permitted to retain his office for a period 
of 13 years after his deficiency had been discovered. The court on this 
state of facts say :—‘this case differs essentially from the ordinary case of 
a security in a bond to a private individual. In such case the obligee is 
under no positive injunction, or legal obligation, to watch over the conduct 
of his principal debtor, and at stated periods to examine into his accounts, 
and in case of failure in punctual payment, to adopt measures calculated 
to relieve the security. The risk of the insolvency of the principal is as 

sumed by the surety, and the liability of the latter continues, unless he 
should, at least, require of the creditor to enforce payment. But the sit- 
uation of the security in this case is widely different. The statute under 
which the bond was taken, makes it the duty of the supervisors in each 
county, &c., if it be found that any loan officer has refused or neslected to 
perform the duty enjoined upon him, to elect another in his stead, The 
security hada right to look (o the provisions of this statute, and to calculate 
his liability, on the presumption that the duties enjoined on these public 
officers would be faithfully and punctually discharged ; and if so, that he 
could in no event be responsible for more than one year’s deficiency. There 
can be no doubt that the plaintiffs are chargeable with the consequences 
of the neglect,” &c. By the language just quoted, the court meant and 
did decide that in a case where it is by law made the duty of the obligee 
to dismiss the principal debtor, and failing to do so, the surety is by such 
failure discharged, and the ground of the decision evidently was the re- 
quirements of the statute under which the bond was given; and it was those 
requirements alone which distinguished the case from the ordinary case 
of a security in a bond to a private individual. Inthe ordinary case, the 
court say, ‘the obligee is under no positive injuction, or legal obligation, 
to watch over the conduct of the principal, and the same view is taken in 
* Halstead 1, where it is said there is nothing in the condition of the bond 
that he (the principal) is to be watched.” So in the case of the People 
vs. Benner et al. 13 John. 384, (which was an action on the bond executed 
by the defendants, conditioned that two of them should well and truly per- 
form the office and duty of commissioners for loaning money, Xc.,) the 
court say, (after adverting to another circumstance,) ‘independently of 
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this circumstance, however, the situation of these commissioners is not 
analagous to that of loan officers. There is no board whose duty it is an- 
nually to inspect their accounts. The general duties of the commissioner, 
and of the Comptroiler, are pointed out. But it is not made the duty of 
the Comptroller to report to the Governor, or any other person, the defi- 
ciency of the commissioners. In the use of this language, the court is ev- 
idently, (and indeed they say so inso many words in an earlier part of 
their opinion,) distinguishing the case from the one in 7th John, 339, and 
the only material difference between them so far as this inquiry is con- 
cerned, consists in this; in the latter case it was by statute, made the du- 
ty of the supervisors to dismiss the loan officer for a violation of duty, 
whilst in the other case, no statute made it the duty of the Comptroller 
to dismiss the commissioner or to report him to the Governor. But it is 
sapposed by one of the learned counsel for defendant, and is insisted upon 
by him, that the case of Taylor vs. the Bank of Kentucky, 2 Marshall, 565, 
establishes the principle set up in this plea. I have most carefully exam- 
ined that case, and to my apprehension, it is directly and most positively 
against it. It was an action on the bond of the Cashier of one of the 
branches of the Bank of Kentucky, and among other matters pleaded by 
the surety was, that the directory of the branch had a knowledge of the 
delinquencies of the Cashier, and connived at them. The court held 
that this did not necessarily impute knowledge and connivance to the 
mother bank, and that it is not the presumption of either law or of fact, 
that every thing known to the branches is communicated to the principal 
bank, but the court go on to say ‘if the directory at Frankfort (i. e. of the 
mother bank) had known that Pendleton was a defaulter, it would not fol- 
low that it was their duty to dismiss hin. * * * The Law did not en- 
join on the directory the duty of removing for any specific cause. They 
did not undertake, expressly or by implication, to notify the sureties of every 
omission of duty which they might detect in the cashier, or fo remove him 
for every such omission.” But, say the court at page 570 of the same re- 
port, * of the law made it the duty of the directory at Frankfort to examine 
the conduct of the Cashiers of the branch banks periodically and to re- 
move them for any of the acts imputed to Pendleton in this case, then a 
plea by his sureties would be good, so fur as it would charge a failure to 
remove after a knowledge that cause for removal existed.” 

Now it is manifest that the court here refer the discharge of the sure- 
ty from a failure to give notice to him, or to remove the principal, to such 
cases only in which the /aw enjoins the giving of notice, or the dismissal 
of the principal ; and this is, as 1 have before observed, the extent of the 
doctrine in the People vs. Jansen; and this is what is said in Marshall 
571, where the court, referring to the case in 7th Johnson, say: “the 
reasoning in that case shows that an omission to remove an agent will 
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not release his securities, unless the removal be aduty enjoined and pre- 
cribed bylaw.” But it is supposed the concluding paragraph of the opin- 
ion of the court in 2 Marshall holds the doctrine that if it had been averr- 
ed that the knowledge and connivance was on the part of the mother 
bank, that such knowledge and connivance would be a fraud on the sure- 
ty, which would discharge him. This certainly cannot be what was 
meant to be determined, unless all that was previously said by the same 
tribunal is devoid of meaning. The court, in this part of their opinion, 
seem, it is true, to intimate that if the delinquencies of the Cashier had 
been winked atand encouraged, it would be such a fraud as would dis- 
charge the surety ; but this is a very different doctrine from what is con- 
tended for; but even it, in this State, after the decision in the case of 
Eichelberger v. Finley 7 Harr. and John. 382, could not be held to be 
law, for according to the principles of that decision, such encouragement 
of a delinquent Cashier would be such a gross violation of their trust as 
not to compromit the rights of the stockholders, and the same principle is 
perhaps deducible from the case of Minor et al. vs. the Mechanics Bank 
of Alexandria. 1 Peters 46. 

On a review of all the authorities on the subject, it will be found they 
are in perfect harmony on this point—that where there is no law enjoin- 
ing notice to surety, or the dismissal of the principal, that the failure to 
do the one or the other, or both, will not operate to the discharge of the 
surety ; but in all cases, in which such a law exists, it will. Angell & 
Ames on Corporations, 262. And the reason for this distinction is none 
other than that stated by the court in 7 John., and by the court in 2 
Marshall 570, namely, in the case of the existence of the statute, the se- 
curity may reasonably be supposed to have covenanted to be responsible 
for the fidelity of the officer, because of the security the statute afforded ; 
in other words, it is gartof his contract. Entertaining these views, there 
must be judgment on the demurrer to this (the 28th) plea. 

The 25th plea, it is admitted, is good and that the demurrer to it must 
be overruled. Itis stated in 3 Bacon’s Abr. title Extinguishment, “if a 
bond creditor obtains judgment on the bond, or has judgment acknow]l- 
edged to him, he cannot afterwards bring an action on the bond; for the 
debt is drowned in the judgment, which is a security of a higher nature 
than the bond.” ‘This doctrine clearly disposes of the demurrer to this 
plea. 

On the 3, 4, 23 and 24 pleas several questions of importance arise. 

Ist. Does the giving of time by the obligee to the principal, as a gener- 
al principle, discharge the liability of the security ? 

2. If so, is such a defence available in a court of law ? 

3. Does the giving of time as averred in these pleas operate to the dis- 
charge of the surety, Claggett? 
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As regards the first question, there can be, on the part of any one, but 
little, if any doubt, namely that time given to the principal releases the se- 
curity, the doctrine being too well settled, (to use the language of 2 
John. C. C, 559), * that the surety is bound by the terms of his contract ; 
and if the creditor, by agreement with the principal debtor, without the 
concurrence of the surety, varies these terms, by enlarging the time of per- 
formance, the surety is discharged, for he is injured, and his risk is in- 
creased. The surety is entitled to pay the debt when it becomes due, or 
he may call upon the creditor, by the aid of this court, to enforce his de- 
mand against the principal debtor. On paying the debt, he is entitled to 
the creditor’s place by substitution; and if the creditor, by agreement 
with the principal debtor, without the surety’s consent, has disabled him- 
self from suing when he would otherwise have been entitled to sue, under 
the original contract, or has deprived the surety, on his paying the debt, 
from having immediate recourse to his principal, the contract is varied to 
his prejudice, and he is consequently discharged. This is the true prin- 
ciple to be extracted from the cases.” The same principle will be found 
in 7 John. 337, 2 Vesey Jr. 542, 12th John. 174, 17 John. 384, 2 Mer- 
ivale 279, 2 McLean 451, 10 Peters 266,11 Wend. 318, 2 Builey 551. 

In regard to the 2nd inquiry, the doctrine is equally well settled in this 
country, Whatever it may have been in England, that such defence is just 
as available in a court of law as ina court of equity. 

The notion in England, as stated by Lord Loughborough in 2 Vs. Jr. 
542, was, that the form of the security forced these cases into Equity ; 
that where the principal and security are bound jointly and severally. the 
security cannot aver, by pleading, that he is bound as surety, but if he 
could establish that at law, the rule or principle by which his liability is 
to be determined is a legal principle. The jurisdiction of the Court of 
Equity, by the decision in that case, is evidently, referable to the form 
of the security ; and to the supposed difficulty of ascertaining in a court of 
law, the relation of principal and surety; it being admitted, that but for 
these circumstances the defence would be as available in a court of law 
as in acourtof Equity. Now in this country no such difficulty of ascer- 
taining the suretyship has been experienced. In the case of 7 John. 336, 
the court say, “ there is nothing in the nature of the defence, to make it 
peculiarly a subject of Equity jurisdiction,” and the court in the case of 
the Bank of Steubenville vs. Leavitt, et al.,6 Ohio, * the defence which 
such an act gives to the surety is one proper to be set up in a court of lar. 
The doctrine is originally of Chancery, and is of recent introduction there. 
Its adoption, in the courts of law, is almost within our own time and it 
prevails, in either court. The same doctrine is maintained in 3 Washing- 
ton C. C. Rep 75, 8. Ohio Rep. 8, 2 McLean 451, 2 Marshall, 6 Ohio 
17, 1 Hill. Rep 15, 2 Bailey 552, 5 N. H. 105, 8th Pick. 128. 
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The 3d question is—does the giving of time as averred in these pleas, op- 
erate to the discharge of Claggett ? 

It is contended that the cases of Bowers’ adm’r. vs. the State use of 
Dryden 7 H. & J. 34, Clopper’s adm. v. the Union Bank of Maryland 7 
H. & J. 92, and the case of Davey vs. Pendergrass 5 Barn. §- Ald. 187, 
are conclusive against the sufficiency of any or of all these pleas. Be- 
fore reviewing these cases, a few of those determined in this country in 
States other than our own will be examined. 

The case of Sprigg v. the Bank of Mount Pleasant, 10 Peters 266, was 
the case of an action on a bond conditivned tor the payment of the sum 
of 32100, executed by all the obligors as principals, which circumstance 
precluded the plaintiffs in error from showing that he executed it as sure- 
ty, and on this ground the case was finally disposed of; but the court re- 
cognize the doctrine that had it appeared in the case that the plaintiff in 
error had executed the bond as surety and not as principal he would have 
been discharged. The questions which the Court decided upon were 
those which arose out of the second and sixth pleas, and they averred 
that after the bond became due, the plaintiffs, for and in consideration of 
$2248, paid by Yarnall (the first named in the bond) to the plaintiffs for 
the discount or interest in advance on the said 52,100, for sixty days then 
next following, undertook and agreed with the said Yarnall, without the 
knowledge or consent of Sprigg and the others, or either of them to give 
a further credit on the said loan of sixty days, and to extend the time of 
payment thereof for sixty days, and that the plaintitls did give the time, Kc, 

The case of the U.S. vs. the adm’rs. of Hillegas, 3 Wash: C. C. Rep. 
70, was a case of debt on a bond given by Hillegas as security for one 
Nichols who had been a collector of the revenue in Pennsylvania, that 
he would faithfully discharge the duties of that office, &c. It appeared 
that a balance was due by Nichols to the U.S., and without the know!- 
edge of the sureties in his official bond, he gave to the U.S. bonds and 
mortgages, to secure the payment of the same, which were approved by 
the proper officers of the treasury, and by which the amount due to the 
U.S. was agreed to be paid in six, twelve and fifteen months. On this 
state of facts, on the opinion of Judge Washington, judgment was for de- 
fendant. 

These two cases are similar in their circumstances to most of the ca- 
ses previously cited for other purposes. In the first, (10 Peters 257,) the 
agreement was as averred in the pleas an executed parol agreement fur 
the giving of time, and in the other, (3 Wash: 70,) an agreement execu- 
ted by the delivering of bonds and mortgages. Nowif these cases and the 
many others to which I have heretofore referred, are authority, then, un- 
doubtedly, the contract as averred in the pleas in the case at bar, are suffi- 
cient ; it being much stronger than that in the case in 10 Peters, and 
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with the exception of the bonds identical with the case in 3 Washington. 

But it is said, that the cases in 7 FI. & J. and the one in 5 Barn. & Ald. 
hold an upposite doctrine. The case in 5 B. & Ald. does, beyond question, 
decide, that it is not any defence at law to an action on a bond against a 
surety, that by a parol agreement time has been given to the principal, 
but this does not decide this case, for here it is admitted by one of the 
learned counsel, at least, for the plaintiffs that the mortgage is not in pa- 
rol, and had not this admission been made the Court would have holden 
so. I shall not undertake to criticise the decision, in any respect, of the 
very learned jurist who delivered the opinion in chief in that case, it be- 
ing sufficient to show the ground on which the decision rested. Abbott, 
C. J., said, “the ground, however, of my opinion in this case is, that 
general rule of the common law which requires that the obligation crea- 
ted by an instrument under seal, shall be discharged by force of an instru- 
ment of equal validity.” Now the agreement in that case was an unere- 
cuted parol agreement. This being so, how can that case have any bear- 
ing upon all the pleas which I am now considering? It does not in the 
assertion of the principle on which C. J. Abbott said he decided it, impugn 
the authority of either the case in 10 Peters, or of the one in 3 Wash- 
ington, for in the one the parol agreement to give time was executed, and 
in the other, the time was given under seal. . 

Now let us see whether the cases in 7 H. & J. establish a different 
doctrine, for if they do, whatever may be the law elsewhere, that fixed 
by them must be the law of this tribunal. 

It is supposed, and so most ably contended by counsel, that the case of 
Clopper’s adm’r. v. The Union Bank 7 H. & J. 92 precludes the setting 
up of the mortgage executed by Hawkins and his wife in bar of this action. 
{ careful examination of the decision in it, will not, with great respect for 
the opinion of the distinguished counsel who took this view of it, in my 
judgment, warrant such a conclusion. 

The facts in that case were simply these: Clopper for the accommoda- 
tion of Phillips & Co. had drawn eight notes in their favor, which were 
discounted at the bank of appellees for the benefit of the endorsers; that 
previous to the falling due of any of those notes, Isaac Phillips conveyed, 
hy deed of mortgage, to the bank, certain lots, &c., as collateral security 
for the payment of the notes, and that the bank allowed Phillips, in the 
mortgage, three years for the redemption of the property mortgaged.— 
Appellant also gave in evidence, that previous to the execution of the mort- 
gage deed, it was expressly stipulated by and between Isaac Phillips and 
the Cashier of the bank, that Phillips & Co. should not be called on or re- 
quired to pay any portion of the principal sums, lent as an accommodation 
to Phillips & Co., for the space of three years from the execution of the 
mortgage, and further, that no suit should be instituted against Clopper 
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until after the expiration of the same period of time, and that to secure 
these advantages to Phillips & Co. as well also to Clopper, were the in- 
ducements that led Plillips to offer to and execute the mortgage. T'he 
mortgage contained no covenant for the payment of the debt. 

It is contended that the following language of the Court establishes the 
principle insisted upon :—“It is laid down by the Court, in 5 Bacon's ab. 
tit. Release, (A. 2,) 683, that covenant perpetual, as that the covenantor 
will not sue without limitation of time, is a defeasance or absolute release, 
and is pleadable in bar as such; and a distinction is there taken between 
such a covenant and one stipulating not to sue for a limited time; and 
that in the latter case it could not be pleaded in suspension of the action, 
but the covenantee must seek his redress in an action upon the covenant. 
Such is the undoubted law in an action of covenant, but we do not find, 
from an examination, that it has ever been extended to the action of as- 
sumpsit, &e.” Now although the Court say this is the undoubted law in 
an action of covenant, yet it was not on this law, thatthe case was decided ; 





it was but a mere passing remark on the question. So far from it, the 
Court, (if the remark can be imagined to have any bearing in this case, ) 
decide that case on a principle which establishes the sufficiency of the contract 
setup in the pleas at bar. The whole object of the Court seems to te 
to get rid of the principle in the case before them, refusing to extend it to 
an action of assumpsit because it was calculated to produce circuity of ac- 
tion. Now what was the cause of action inthat case? Nothing else but 
the promissory notes of Clopper; and he contended, that as he was but 
an accommodation drawer, the giving of time released him from liability. 
Now this giving of time was to be evidenced by the parol agreement by 
and between Phillips & Co. and the cashier of the Bank, which was 
alleged to have been the inducement to the giving of the mortgage and 
to have been entered into before the execution of the mortgage. It was urg- 
ed in behalf of the Bank that this agreement could have no obligation.— 
Upon this point the Court say, “ whatever might be the furce of the ob- 
jection, that this agreement not to sue could have no obligation, its consid- 
eration relating to land, and the mortgage coutaining the stipulation 
between the parties, it is sufficient to say that it preceded the mortgage, 
and that the testimony does not show whether it is in writing or not. This 
Court cannot say it was a verbal agreement for the purpose of invalida- 
ting it.” ° ° ° ° e * “Weentertain no doubt but 
that the agreement is valid, and that Clopper may avail himself of it, although 
made by Phillips § Co.” 

Iu that case the Court refused to infer that the agreement to give the 
mortgage was not in writing, and determined it to be valid, and available 
tothe security. To my apprehension that is precisely this case. If there, 
a prol agreement, (for this character was not changed because it was 
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supposed to be in writing,) benefit could avail to the accommodation of the 
drawer of a promissory note, why cannot the mortgage, an instrument 
uader seal, avail in this case, to the benefit of a surety on another instru- 
ment deriving its solemnity solely from the fact that it is under seal? It 
seems to me, the case obviously decides this, that one parol agreement 
can effect the liabilities of parties to another parol agreement; and if so, 
whiy not one specialty have the same effect on another? The principle 
is the same. 

Entertaining these views, if the construction placed on the case in 7 
Hi. & J., 32 be correct, (which I dissent from,) the case which I have 
just been reviewing would control it. But in the case of Bowers vs. the 
State, the question was not befure the Court; the only question there was, 
did the single bill extinguish the original bond, and the Court held it did 
not. But this is not the question here involved; it is not whether the 
original contract was extinguished ; but whether its terms of performance 
were so varied as to discharge the surety. If so, thea the surety is dis- 
charged. I think the plaintiffs have, by their acceptance of the mortgage 
and the giving of time as therein stipulated, varied the terms of perfor- 
mance of the original contract. Whether what they did, was, or was not, 
for the benefit of Claggett is not the matter to be inquired into here, nor 
ina Court of Equity, 3 Wash. 76, 2 Watts 47,2 McLean’s C. C. Rep. 
451. These authorities show that even if what was done was for the ben- 
efit of the surety he is discharged—provided the contract into which he 
originally entered is varied in regard to its performance or in any other 
way by a new contract on a good consideration. 

Being of these opinions, I direct judgment to be entered on the demur- 
rers to the Ist, Sth, 28th, 3d, and 4th pleas, and overrule the demurrers to 
the 25d, 24th and 25th pleas and rule them to be good. The judgment is 
given on the demurrers to the 3d and 4th pleas, because the first sets up 
nothing but a parol agreement, and the 4th because it is defective in its 
averments in regard to the execution and delivering of the mortgage. 

After the delivery of the opinion, the counsel for the plaintiffs ask- 
ed leave to amend the pleadings, which was granted by the Court, the 
Counsel announcing thew readiness to proceed at once with the case.— 
The Counsel for the defendant also asked and obtained leave to amend 
then pleadings, and further asked a continuance of the case, which was 
granted; whereupon the plaintiffs put in replications to such of the pleas 
of the defendant as were sustained by the Court, but before the case could 
be tried before a jury it was compromised. 

i ?° Counsel for Plaintitffs—Hon: Reverdy Johnson & Hon: Wm. F. 
Giles. For Deft—J. V.L. Me Mahon, Esq. & Hon: John Nelson. 
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IN THE MATTER OF THE INQUISITION FINDING MORGAN HINCH- 
MAN A LUNATIC. 


In the Common Pleas of Bucks County, Pa. 


(1.) The 6th section of the act of 13th June, 1836, requires the Comrt to di, 
rect notice either to the party in respect of whom the commission shall issue- 
or to some near relations or friends who are not concerned in the application. 

(2.) Such relations or friends as counsel a finding against the 4 see juna- 
tic are excluded from the list of persons competent to receive notice and stand 


in his stead. 
(3.) A second commission cannot be issued upon the original petition where 


the inquisition and proceedings under the first commission are set aside. 

The Hon. Davip Krause, President, delivered the following opinion 
of the Court. 

These proceedings show defects that cannot be overlooked, and which 
would be fatal under the act of 13th June 1836, if even there had not been 
too great haste in executing the Commission and placing Mr. Hinchman 
under disability as a lunatic. The 6th Sec. requires the Court to direct 
notice, either to the party in respect of whom the commission shall issue, 
or to some near relations or friends, who are not concerned in the appli- 
cation, and the object being to procure a defence when that may reason- 
ably be made, it is obvious that such as counsel a finding against def't. or 
desire it, are excluded from that list of persons as ineligible to stand in 
his stead. For some purpose or other this direction was not asked of the 
Court; and notice was not given by the Commissioner. Nor could he 
have given any that would be held timely from the 1st tothe 5th Feb., the 
space he allowed to intervene between the presentation of the petition, 
and the meeting of the Inquest. The idea seems to have been entertain- 
ed that to have blood relations present, though known to be against the 
party, was enough to satisfy the letter of the law; and consequently his 
friends who might have stood in his defence—who might have brought 
forward the numerous witnesses in Bucks County and Philadelphia, whe 
now testify he was a sane man and thus have carried out its spirit—had 
no information of his confinement, or the causes for restraining him of his 
liberty, or the time and place fixed for the trial. Nor was he himself 
summoned beforehand or brought in at the time to be present at the ex- 
amination of the witness, on whose testimony he was pronounced incapa- 
ble of exercising the rights and duties of husband, father and citizen. He 
was in fact not present for any purpose of defence, but for exhibition mere- 
ly—a conclusion that is forced on the mind by the whole course of con- 
duct; for the witnesses had been heard when he was called into the 
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room; his desire to have friends and counsel to aid him, was disregarded, 
and the business affecting all his high interests was concluded after he 
had been removed. In Ex Parte Cranmer 12 Ves. Jr. 455, Chancellor 
Erskine says, “the party must certainly be present at the execution of 
the commissioners. It is his privilege ;” and such must be the construc- 
tion of our statute except where from the necessity of the case it is im- 
practicable to give literal force and operation to the principle, as in the 
state of facts instanced in the 3rd div. of the 2nd sec., by which a com- 
mission may be executed against an inhabitant of the state, who is absent 
from it, in the county containing his real estate. But that is justified on 
the ground of its being a purely beneficial measure, to save the property 
from impending mischief; and to prevent oppression, the Court exacts 
ample proof that such is the object, and directs extraordinary efforts to be 
made by publication or otherwise to reach the party with notice. In all 
other cases provided for by the act—as well that under consideration as 
that where the alleged lunatic is in the Commonwealth but has no fixed 
residence—he is followed, and the Commission is executed where he is 
found, that this privilege of being present may be secured to him, and se- 
cured not merely for exhibition of him to the Commissioner and Inquest, 
tho’ that is doubtless one purpose, but also to give him full opportunity of 
defeating proceedings improper for the want of foundation or legal con- 
duct in any of its stages. It would be unprofitable to add other reasons 
for setting aside the Inquisition. Itis indeed impossible to sustain it against 
the fundamental objections that have been stated. But it may be added 
that another Commission cannot be issued by the Court on the petition 
in this case, if such thing should be desired. Pecuniary inconvenience 
is not that which the act contemplates as a ground for not appointing the 
trial at the party’s residence. 16 Ves. Jr. 340. And here he resided on his 
farm in the county, actively, and as his neighbors testify, intelligently en- 
gaged in his proper vocation, unsuspected of any mental disorder, except 
by a few relations and others, who took their impressions from reports, 
or had their preconceptions from slight causes, thus strengthened. In 
this condition he was surprised in Philadelphia, whither he had gone to 
sell his produce in the market, with the announcement that he wasthought 
to be deranged—that he must abandon his affairs and go into confine- 
ment—and on the Certificate of a physician who had not seen him for 
months was made an involuntary inmate of the asylum at Frankford.— 
Neither his health nor any known disposition to inflict injury on his 
friends or himself required such restraint as a measure of safety. Some 
occasional irregularities in his conduct are traced up from 1839 to 1847, 
and aggregated to found the fact of a distempered mind and warrant this 
summary process ; but at the time it was executed upon him he farmed 
Vou. vi—33. 
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well, made his bargains well, settled his accounts exactly, paid as punctu- 
ally as most debtors, and had the good opinion of his neighbors, who 





with few exceptions esteemed him as a good housekeeper and farmer 
as well as an intelligent citizen. A few of his acts may be considered 
blame-worthy in the relation he bore to the parties complaining of them ; 
but, on the testimony, they may well be ascribed to provocations which 
ought to have been avoided in his circumstances—at all events, one would 
think, it required but little charity to place them in the category of com- 
mon occurrences in men’s lives who are touched, as he is said to have 
been, with the infirmities of a nervous constitution. This seems to have 
been his misfortune, but the evidence does not satisfy the Court that it af- 
fected his mind to any extent, for which an affectionate or discreet defer- 
ence to his opinions and plans for a frugal husbandry, whilst the pressure 
of debt remained on him, would not have been the best remedy. His 
friends near him however thought otherwise ; and had him declared a lu- 
natic, on the testimony of physicians, who to say the least, give us but a 
vague account of the moral insanity, under which they believed him la- 
boring. It is not necessary, on the question now befure the Court, to ex- 
amine into the truth of that finding for more than to see whether it was 
inconvenient in a legal sense, to have removed him to his residence for 
the purpose of executing the Commission. The petitioner may have 
considered it so in reference to the trouble and expense merely, and 
doubtless acted on some such view of the case. But that is not the view 
of the law, in the judgment of the Court, where the facts show the party 
in the condition of Mr. Hinchman. 

Inquisition and the proceedings in the Case are therefore set aside by 
the Court. 
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DAVID GRAVES vy. JAMES 8S. GAMBLE 


New Jersey Esser Circuit Court. 


(1.) The New Jersey Rail Road Co. are common carriers of passengers for 
hire, and as such are bound to carry a passenger to his destination upon his 
paying the usual fare, unless good reason be shown to the contrary. 

(2.) The Rail Road Co. may make and enforce such regulatious as are rea- 
sonable and as may be found necessary in the fair transaction of their business. 

(3.) The question of the reasouubleness of the regulation is a question of 
fiect wy be submitted to a jury. 
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(4.) Tas exercise of a clearly legal right may amount to a trespass, if unnec- 
essary violeace b2 usel; the question whether th: defendant exercised any 
force beyoal which the necessity of the case clearly required is a question of 
fact and is to be submitted to the jury. 


Tiis is an action of trespass, brought by a clergyman of the Methodist 
Church, to recover damages of the defendant, an agent ofthe N. J. R. 
R. Co. for turning his out of the cars, some time in March last. 

On the part of the Plaintiff, Bodine Coffin, of Burlington County, testi- 
fied that Graves was a passenger in the morning Phila. train on the 24th 
March, last; Gamble came through the cars for the tickets, when plaintiff 
paid him 75c.; defendant asked him if he had a commutation ticket, and 
requested him to showit; some words ensued, and defendant said if he 
did not show his ticket, he would be obliged to put him out of the cars ; 
defendant then passed on, and took the other tickets, and when the train 
arrived at Newark, came again, and asked plaintiff to show his ticket ; 
plaintiff replied that he would not ; was a second time asked, and again re- 
fused, when defendant said be should have to put him out—called insome 
men, and forcibly put plaintiff out: Graves had a commutation ticket, and 
had previously shown it to a passenger, but refused to allow the defen- 
dant to see it: that the manner of the defendant was short and .cross,. 
and that he became excited towards the last. This was the only witness 
on the part of the plaintiff to the transaction: several others testified that 
they had passed in the trains between Newark and Trenton, and had not 
been obliged to show their commutation tickets, but that the agents were 
acquainted with them. 

The defence is, that the charter of the R. R. Co. allows them to charge 
$1,25 from N. Brunswick to New York; that the rules require the agents 
tu collect that fare, or see the tickets of the passengers ; if passengers will 
not show their tickets, the rule is, they must leave the cars. 

Robert Schuyler, Vice President of the Co., stated that the agents 
were instructed to collect $1,25 fare of each passenger from New .Bruns- 
wick to New York, unless they bought tickets, and showed them ; those 
who purchase tickets pay 75 cts; persons holding commutation tickets pay 
75 cts. but must show them ; if passengers refused to show tickets, or pay 
the higher fare, the agents must put them out of the cars. 

Joseph Gales, (of the Nat. Intelligencer,) says, the first that he saw of 
the difficulty was, that the conductor was askiug and entreating the pas- 
senger to show his ticket, if he had one, or pay some amount of money ; 
the passenger refused to do either, or to do anything which the conductor 
requested but plainly set him and his authority at defiance ; the conduc- 
tor told the passenger what his duty was in the matter, and in a civil and 
anoffensive manner repeated his request several times that the passenger 
wuld comply with the rules, and either show his ticket, or pay the mon- 
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ey; the conductor made no threats or attempts to put the passenger out 
until every other means seemed exhausted, and when he attempted to 
remove the passenger from the cars, used no more force than was neces- 

sary to accomplish the object ; the passenger resisted, which rendered 
force necessary, and was quite violent in his language and manner. 

G. D. Clark and V. Dukehart, of Baltimore, A. W. Griswold, mail 
agent, H. K. Ingraham, and others, who saw the transaction, corrobor- 
ated in substance the last witness. 

Messrs. I. W. Scudder and I’. T. Frelinghuysen for Plaintiff, Messrs. 
A. Whitehead and Wm. Pennington for Defendant. 

On the 10th March 1848, Green, Ch. J. delivered the charge to the ju- 
ry. The following abstract is believed to contain the substance of its im- 
portant points. The abstract is taken from the Newark Daily Advertis- 


er, 


a paper conducted by one of the ablest, and at the same time most 
accurate editors in the state of New Jersey. 

The Chief Justice, in charging the jury, set out by concurring in the 
position of the plaintiff's counsel, that the Railroad Company are common 
carriers of passengers for hire ;—and as such were bound to take the 
plaintiff as a passenger, and to carry him to his place of destination, upon 
his paying the accustomed fare, unless some good reason could be shown 
to the contrary. But whilst this general obligation rests on the company, 
they are entitled to make and enforce all such reasonable regulations as 
may be found necessary or expedient in the fair and faithful transaction of 
their legitimate business : such as the regulation of the hours of starting 
—the appropriation of distinct cars to female passengers or to invalids— 
or passengers crossing the entire line : requiring the payment of fare, be- 
fore admitting to a seat in the cars, &c. Their right tomake proper reg- 
ulations of this kind, is undoubted. Such regulations are often as neces- 
sary to the convenience of the passengers as to the interest of the Com- 
pany. The fact that the Company made the regulation in question is 
clearly proved. The question is: is it a reasonable and proper one? or 
is it needlessly annoying or oppressive to passengers, without a corres- 
ponding benefit? Can any mode be adopted by which the manifest rights 
of the Company can be protected with less inconvenience? Ifa hundred 
passengers enter the cars at N. Y. destined to twenty different points 
along the route, admitting they first pay their fare, how is it to be ascer- 
tained to what point they are entitled to travel?) May the Company 
mark each individual? shall they provide separate cars, or apartments 
for each point of travel and compel the passengers to Newark to take one 
car, to Elizabeth another, and to Rahway a third? or, shall they require 
each passenger to take the evidence of his right to travel upon the road, 
and to exhibit it when reasonably requested to the agent of the Company! 


If the latter pian is the most simple, the least annoying or oppressive to 
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passengers, it would seem clearly to be not unreasonable, and therefore 
not unlawful. I submit it to the jury as a question of fact, whether the 
practice of furnishing tickets, and requiring them to be exhibited on suit- 
able occasions and so often as may be necessary to guard their agents 
against imposition and fraud, is an unreasonablo regulation. If not, it is 
not unlawful, and every passenger who enters the cars, enters them sub - 
ject to such regulation, and is entitled to travel upon the road only on coa- 
dition of his conforming to it. 

But it is said, admitting the right to impose sucha regulation— does the 
mere refusal of the passenger to show his ticket, make hima trespasser, 
or entitle the agents of the Company to turn him forcibly out of the car ? 
If the Company have the right to make the regulation, they must certain- 
ly have the right to enforce it or of requiring the passenger to leave the 
cars. The question is not whether the passenger becomes a trespasser : 
but whether the agent becomes such if he attempt to enforce the rule.— 
Every passenger who enters the cars acquires this right to be transported 
in them, subject to the reasonable rules of the Company. He enters 
them upon that condition. If he infringe those rules and there be no oth- 
er mode of enforcing compliance and protecting the rights of the Com- 
pany, this right to remain in the cars ceases. He is not converted into a 
trespasser a) initio: his continuance in the cars is lawful, until his right 
is determined by a violation of the condition on which he took his passage. 
If he had taken his seat and paid his fare to Newark, and by the rules of 
the Company every passenger was required to pay his fare from Newark 
before the cars started, is there a doubt of the agent’s right to remove him 
if he refused to leave the cars or pay his fare? And if he have paid his 
fare and acquired a right and conceuls that fact from the agent making of 
him a lawful and proper request, will the agent be a trespasser for re- 
moving him, when the act was induced by his own wrong? I think not. 

I see not why the case is not entirely analagous to that of an inn-keep 
er, who is bound it is true to entertain all who apply for entertainment 
at his house ; but who is always entitled to lay dowa reasonable and prop- 
er rules to be observed in it: and he who enters as a cuest, enters sub- 
ject to those rules; and his right to remain lasts no longer than his com- 
pliance with them. Is the inn-keeper a trespasser for compelling him to 
leave the house when he infringes these rules? The only question is 
whether the rules infringed are reasonable rules. If they are, the inn- 
keeper certainly has a right to enforce them. 

It is further said that the rates of fare were not posted up nor advertis- 
ed. The law does not require it. If the Company should arbitrarily 
establish different rates of fare for passengers in the same train, advertis- 
ing the lower rates and concealing the higher, and a passenger should en- 
ter the cars ignoraut of the higher charge, it would be a grave question 
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whether itcould be demanded of him. But in the present instance there 
is no pretence of any such mistake. The plaintiff puts himself distinctly 
and avowedly on the ground:that the defendant had no right to see his 
‘ticket. 

‘It is'said again that the agent reeeived the plaintiff's money ; that there- 
by a contract to carry him to N. Y. was completed; and his refusal to 
pay more would not justify his being excluded. But the evidence is, that 
on receiving the money, the defendant immediately requested to see the 
plaintiffs ticket; and being refused, stated that he would remove him 
from the cars. If any arrangement was made, it was clearly subject to 
the condition that the plaintiff should show his ticket. 

But the exercise of a clearly legal right by abuse, may amount toa 
trespass. If the passenger is wantonly insulted, or his feelings outraged, 
—if undue vivlence is used in removing him from the cars,—or.if an at- 
tempt be made to remove him by force before requesting him to depart ; 
if he be removed from the cars in an unfrequented spot, far from human 
habitation, in the midst of a tempest, in the darkness of midnight :—in 
short, if any wanton act of aggression be eommitted upon the rights of the 
passenger ; if there be any exercise of authority or power beyond what 
is clearly required, by the necessity of the case, to protect the just rights 
of the Company, they become the aggressors, and are answerable in dam- 
ages. This brings us to the question of fact in this ease, whether the de- 
fendant, in removing the plaintiff was guilty of any abuse which censtitu- 
ted him a wrong doer? If from the evidence, you think not, you will 
find for the defendant. But if you are of opinion that he was guilty ot 
such abuse, your verdict will be for the plaintiff, with such exemplary 
damages as in your judgment the character and extent of the injury re- 
‘quires. 


Verdict—for Defendant. 
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Medical Jurisprudence. 


In the case of the Com. v. John Haggerty, who was convicted of Mur- 
der of the first degree before the Oyer & Terminer of Lancaster county 
at Jan’ry. sittings 1847, Lewis, President, in the course of the charge 
made the following remarks in relation to the utility of the Medical Sci- 
ence in legal proceedings. (Vide Lewis’ Crim. Law, 403.) 

“A resort to Medical Science is for many purposes highly advantage- 
ous in Judicial proceedings. To this source we look when we desire to 
learn the effect of chemical agents upon each other, and upon the human 
subject—the structure of the system—the effect of injuries inflicted—the 
symptoms which determine the presence of disease—the marks of des- 
truction by violence—the indications which establish the existence, nature 
and extent of mental alienation. Upon these and kindred subjects, medi- 
cal writers may be consulted with advantage. The nature of their pur- 
suits has directed their attention to the subject, and given them peculiar 
opportunities of forming a judgment. On this account their opinions, 
confined within appropriate limits, may be read with profit, and should be 
examined with respectful consideration. But they claim not the right, 
and they possess not the the power to prescribe the rules which limit the 
extent of human responsibility for crime. For these we must look to 
the more authoritative doctrines of the Common Law. Unlike the theo- 
ries of irresponsible writers stimulated by a desire to estublish some favor- 
ite doctrine, the principles of legal accountability are tested by experience, 
sanctioned by time, and have their foundations laid in the solemn official 
consideration of all that is due in mercy to the accused—in justice to the 
sufety of society.” 


—0 8 Oe 


IN THE MATTER OF MAYOR SPRINGER’S APPLICATION FOR A 
PEDLER LICENSE. 


In the Quarter Sessions of Lancaster county—opinion of Lewis, President. 


The 7th section of the act of 5th May 1841, directs that no person 
shall be licensed as a hawker or pedler, unless he shall produce “‘satisfac- 
tory evidence,” on oath, from at least two respectable practising physi- 











276 MEDICAL JURISPRUDENCE. 


cians, that such applicant “7s, in point of fact, by reason of bodily disa- 
bility, the nature and character of which shall be stated, unable to procure 
a livelihood at his trade, if he have any, or by bodily labor.” It is a well 
established principle in the law of evidence, that wherever the opinions 
of persons having peculiar knowledge of the subject of which they speak, 
are received in evidence, such opinions must be accompanied with the 
reasons upon which they are founded. If an opinion appear to be well 
sustained by the reasons given in its support, it must necessarily operate 
upon the minds of the triers. But if the reasons are insufficient it will 
deserve but little consideration. And therefore no judge or jury can 
know what credence to give to a mere opinion unless the reasons upon 
which it is founded are also set forth. This principle of common law, 
and we may add, of common sense, is preserved by the Legislature in the 
act of Assembly regulating the granting of pedler’s licenses. It is the duty 
of the applicant to lay before the Court “ satisfactory evidence” of his in- 
ability to earn a livelihood by bodily labor. If no other language had been 
used, the general principle would apply, and the reasons as well as the 
opinions of medical witnesses would be required. But the act further de- 
clares that the evidence shall be derived from practising physicians. On 

is not sufficient. As many witnesses are required as would be necessary 
to convict of treason or perjury. By the mouth of two witnesses sha!l 

the fact be established that there is a “ bodily disability,” and it is impera- 
tive that “the nature and character” of that disability shall be stated. Wo 
are informed by the testimony of the physicians that the applicant is a/- 
fected with “Gastro-Hepatalgia.” The wisdom of our ancestors, in the 
country from whence we derive our common law, by civil and Ecclesias- 
tical statutes, discountenanced the performance of religious services, and 
the pleading in Courts of Justice “in a tongue not understanded of the 
people.” And, unskilled as we are in the Medical Science, we trust we 
shall be excused if we fail to arrive at any occult meaning which may be 
supposed to lurk behind the fanciful compound of Greek terms in which 
the Medical Science delights. We see nothing in the term used in the 
present case, either arising from the separate origin of each part of it, or 
in the nature of the new compound, which indicates any thing more than 
that the applicant is affected with a pain in the stomach and liver. How 
seriously affected, whether extensively, permanently or temporarily aflec- 
ted, is not stated. Neither the nature or cause of the pain is stated.— 
Gastro-Hepatitis, if the compound be admissible, might have conveyed 
the idea that the disease was accompanied with inflammatory action. 
But Hepatalgia is still more indefinite to our comprehension. We only 
see that the applicant has a pain of some sort, and that the location of the 
pain is either in the stomach and liver or in the region of these portions of 
the human system. The location of the disease is proper; but whether 
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it arises from a merely local affection, or from some general condition of 
the system is notstated. Its * nature and character” must be stated, and 
from these the Court must judge whether the applicant be entitled to a 
license. For aught that appears the active life of a travelling pedler may 
produce an exacerbation of the complaint which may be much more inju- 
rious than his present pursuit. We are calling for no high exertion of 
medical talent—we require no display ef the learning of Classes and Or- 
ders such as Cullen, Linnwus, Vogel and others, have given to the pro- 
fession. But we do require a plain statement of * the nature and charac- 
ter’? of the bodily disability relied upon, in order that we may pronounce, 
upon our own consciences, that we have “satisfuctory evidence” of the 
applicant's inability “to procure a livelihood by his trade, or by bodily la- 
bor.”’—We have no such evidence before us on the present occasion, and 
for this reason the petition for the license is denied. 


Sep. 24 1847. 
—<s S——_ 


Professor Burden, speaking of the utility of Medical jurisprudence, re- 
marks that—* The Medical witness so soon as he kisses the book, is on 
his guard against entrapment by the lawyer, and like the frighted man 
on ice is sure to fall from stiffening of his joiats and rigidity ef his mus- 
cles. If such witness were instructed in the rational and established rules 
of evidence, knew the difference between fact and notion, between evi- 
dence and hear-say or book say, the cause of justice would be more sub- 
served, aud much professioual and personal mortification escaped.—To the 
Lawyer and to the Physician, Legal Medicine properly taught would be 


of great interest and utility.” 


—<o &>—_- 


In the case of Harlocker v. Gertner, tried in the Common Pleas of 
Columbia county on the 19th January, 1242, the court, (Lewis, Presi- 
dent,) instructed the jury that a book of original entries, when proved by 
the oath of the party, was evidence of medicines sold and delivered and 
of their prices; but where it appeared that the plaintiff had commenced 
the practic? of medicine without any previous study or experience, and 
he did not disclose the nature of his compounds, or the ingredients of 
which they were composed, (the book only describing them as “ papers” 
and * boxes of salve’’) the jury would be fully justified in finding them to 
be of no value whatever. To ailow a recovery ona book account for secret 
remedies would encourage empiricism in its worst form. 

Verdict for the defendant. 
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Supreme Court of Peunsnlvania. 
PHILADELPHIA. 


The Mayor, Alderman and citizens of Philadelphia vs. the Commission- 
ers of the districts of Spring Garden and NorthernLiberties.—Bill pray- 
ing injunction to restrain respondents from using the water of the river 
Schuylkill for drinking and domestic purposes, the city claiming the right 
to the body of the water as vendees of the Schuylkill Navigation Co. At 
Nisi Prius, Mr. Justice Kennedy decided in favor of the Complainants 
and decreed a perpetual injunction—upon the appeal the decision of the 
Supreme Court was delivered March 1, 1848, by Gibson, C. J. 

The following extracts from the opinion contain all that is material to 





a proper understanding of the case: 

** Notwithstanding the range which the argument has taken, the ground 
of this controversy lies in a narrow space. Instead of depending on 
general constitutional law, the question before us depends on the inter- 
pretation of a short and isolated section of a statute; but the quotations 
from the civilians, and from Lord Hale, bear strongly upon it. They es- 
tablish that the use of water flowing in its natural channels, like the use 
of heat, light, or air, has been held, by every civilized nation, from the 
earliest times, to be common by the law of nature, and not merely public, 
like the use of’a river or a port, which is subject to municipal regulation 
by the law of the place. They establish, also, that the domestic uses of 
water are its natural and primary ones. Air is not more indispensable to 
the support of animal or vegetable life. Water is borne, by the air, in the 
form of vapor, to the remotest regions of the earth, for the free use and 
common refreshment of mankind; and to interdict the use of the one 
within any particular locality, would be as monstrous and subversive of 
the scheme of animal existence, as it would be to interdict the use of the 
other. It is only when it has been received on the surface of the earth, 
not while it is falling from the clouds, that it can be made to minister to 
the ordinary wants of life ; and if it be common at first, it must continue 
to be so while it is returning, by its natural channels, to the ocean. No 
one, therefore, can have an exclusive right to the aggregated drops that 
compose the masses thus flowing, without contravening one of the most 
peremptory laws of nature. Water may be exclusively appropriated by 
being separated from the mass of tie stream, and confined in tanks or 
trunks ; but then it would have ceased to be aqua profluens. It does not 
ceuse to be so, however, by being merely impeded in its natural channel 
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by adam. That a law of nature may be displaced by even legislative 
might, has been stoutly denied by high authority, though, perhaps, with- 
out conclusive effect where the question is one of power, and not of right; 
but where a court has to deal with a question of construction, and not of 
power, the protection of such a right from violation by superior force, 
must always turn the scale. Nothing but the most clear and imperative 
expression of the legislative will could prevent it. What we have to do, 
then, is to see whether the Legislature has indisputably debarred all man- 
kind from drawing water from the Schuylkill river, except by permission 
of the Schuylkill Navigation company, or the city of Philadelphia, its 


alienee. 
The city claims, not immediately by grant from the Commonwealth, 


but by conveyance from the company, which can pass no more than the 
company has power to give. The fifteenth section of the act of incorpo- 
ration provides that “the said president, managers and company, shall 
have the privilege, and be entitled to use the water power from the said 
river, sluices, or canals, to propel such machinery as they ‘may think 
proper to erect on the land which they may previously have purchased 
from the owner or owners; or may sell in fee simple. lease, or rent, for 
one or more years, the said water power to any person or persons, to be 
used in such manner, and on such terms as they may think proper ;” 
with condition that the consequences of the grant shall not, at any time, 
impede the navigation. Nothing contained in any subsequent enactment 
touches the subject of water power, except a proviso subjoined to the 
twenty-fifth section of the same act, which declares, “ that in case of for- 
feiture by the company, the owners of water power created by any dam 
erected by virtue of this act, shall be obliged to keep in perfect repair and 
good condition, any dams, slopes, or locks, connected with such water 
power, under and subject to the same conditions and penalties as the 
company original'y were ; and shall have a right tocharge and receive the 
same tolls as the company are authorized to receive by this act: and in 
case the owner or owners of such water shall neglect or refuse to keep 
such dams, slopes, or locks, as aforesaid, in good repair, fit for the pas- 
sage of boats, arks, and rafts, as the case may be, the Legislature may re- 
sume all the rights, privileges, and franchises granted by this act.” I 
have extracted the proviso entire, not only to presentall the legislation on 
the subject to the eye at once, but to show that the question before us de- 
pends exclusively on‘the fifteenth section. 

Now a grant of water power is not a grant of the water for any thing 
else than the propulsion of machinery ; and it consequently does not ex- 
clude the use of it by any one else in a way which does not injure or de- 
crease the power. It is not a grant of property in the corpus of the wa- 
ter as a chattel, and this does not seem to have been doubted by the 
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judge who decided the cause below. A right may doubtless be granted, 
if a grant were necessary, to intercept running water and confine it in 
reservoirs fur separate use ; but the grant of such a right would not be 
the grant of a water power. Mo two things can be more distinct and dis- 
similar. The respondents, therefore, would not be answerable in equity 
for taking the free and running water of the river, or for any thing less 
than a nuisance to the complainants by decreasing the volume and force 
of the current; for on no other ground could the extraordinary jurisdic- 
tion of a chancellor, which, in cases of nuisance, is only the hand-maid 
and protectrice of the legal title, be invoked to restrain the diverting of a 
water-course. The authorities to the point are collected in Eden on In- 
junctions, ch. ii. p. 157, in which it is shown that, though it is the practice 
to enjoin in clear cases of nuisance without a trial to establish the right 
at law, yet the courts of equity are exceedingly unwilling to do so, and 
my first impression was that the injunction ought to have been refused on 
that ground.” 

“The preceding remarks have been hazarded on the foot of a momen- 
tary concession, that the respondent’s works are a nuisance in contem- 
plation of Jaw, but are they so?) The affirmative must be rested on an 
assumption that any abstraction of the water for domestic purposes, is a 
technical injury to the complainants’ water power, and this whether it 
were drawn from the pool or from the stream above, for the volume of 
the water would be equally lessened by it in either case. According to 
the argument, it would be an infringement of the company’s right to 
draw water from the river, even above the charter ground. But is it 
possible to think, that in granting the company authority to use or sell 
the power of the surplus water, the legislature intended to appropriate 
the whole stream, for every purpose, to its exclusive use, and to debar 
the inhabitants of the contiguous villages and farms from using any part 
of it for drinking, cooking, washing, or any other domestic purpose? It 
would be monstrous to suppose it. The very extravagance of the pre- 
tension is an irresistible argument against it. The intent of the Legisla- 
ture was to give the company a monopoly of the power incidentally cre- 
ated by its works, and to give it no more, for the words of the section go 
no further. The water in its pools was not to be drawn from them for 
application to machinery elsewhere, without its consent; for that is the 
extent of the enactment, and it contains no express or implied prohibition 
of any other use of it. The river, above the charter ground, was left 
subject to the common law, which allows every riparian owner to divert 
the stream for purposes of irrigation or power, subject only to return the 
residue of it to its natural channel on his own ground ; yet even he would 
be liable, on the principle of the argument, for the least imaginable dimi- 
nution or consumption of it. Even within the extent of the charter 
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ground there was to be no sacrifice of natural and inherent rights to the 
merely collateral creation of water power, which was not the object for 
which the company was incorporated, but merely ancillary to it. The 
Legislature would not have ventured to abridge a right so sacred, to ac- 
complish a subordinate purpose, however meritorious; and had the in- 
terpretation attempted, been propounded to it as necessary and inevitable, 
the bill would certainly have been rejected. What then have the respon- 
dents done? The inhabitants of the districts might have lawfully dipped 
from the margin of the pool water enough for their several necessities ; 
but, instead of drawing it by hand or by horses, they have combined their 
funds to produce a cheaper and a better transportation. True, they 
have laid pipes in the pool, as they might have laid them in the bed of the 
river, had not the dam been erected; but what has that to do with the 
supposed production of an injury to the complainants, by decreasing the 
volume and power of the stream? Certainly no more than the transpor- 
tation of the water, when separated from the mass, has to do with it.-- 





Unless the complainants have a specific property in the water itself—and 
all the writers on natural or conventional law agree that they have not— 
they have no equity. To state their case is to decide it. We are, there- 
fore, compelled to differ from the opinion expressed by our late brother, 
Kennedy, and to reverse his decree. 

Injunction dissolved and bi/l dismissed. 


Dialogue vs. Hoover.—Opinion by Burnside J. March 1. 


1. In an action against J. D. G. D. and H. D. under the firm of J. & G. 
D. for lime sold and delivered, the fact of partnership and sale being de- 
nied, the plaintiff called a witness who produced a book which was offer- 
ed as a book of original entries. The witness testified ** sometimes one, 
sometimes another, and sometimes a third defendant ordered the lime.— 
It was delivered sometimes on order of J. D. sometimes on order of G. 
D. sometimes on order of H. D.—H. and G. commanded boats. D. 
would come to the wharf to know if the lime was ready. They were in 
the habit of ordering it indiscriminately—they did not order their own 
loads. The entries are in my hand writing. The entries were made at 
the time the lime was delivered on the boat. Upon the return of the 
boat the number of bushels was generally given by the captain of the 
boat—it was made from the statement of the captain on the return of the 
hoat—seven cents was the price. The custom is to take the return meas- 
ure.” 

Some of the entries were as follows :— 

** Account of lime boated from Willow St. 1839 March. Capt. Dia- 
logue boat, 2516 B. slacked.” 





82 SUPREME COURT OF PENNSYLVANIA. 





1839, April 25, G. Dialogue & Co. per Capt. H. Dialogue, Liberty. 
F. 1352 bu. slacked lime loaded on 17 and 18 inst. 

The witness said “ this was delivered Henry's boat, I got it from him 
on his return.” 

“1839, May Ist Dialogue & Co. Capt. H. Dialogue, boat Liberty, 1850 
bu. slacked lime 94 cars.”’ 

“12839, May 11, J. & Geo. Dialogue, Capt, Geo. Dialogue, 2408 bu. 
siucked lime.” 

The witness said, “that was delivered to Geo. Dialogue.” 

The entries and testimony excepted to. Held—That there was no good 
objection to the book and that in connection with the testimony it was 
properly admitted. 

2. Smith vs. Lane 12 Serg. and R. 80, was distinguished from this case, 
on the ground that the wagoners were not called or the wagon account 
produced ; here the witness swore that he himself delivered the lime. 


The Commonwealth vs. Daniel.—Error to the Quarter Sessions, Phila- 
delphia.— Opinion by Rogers, J. Murch, 4. 

1. The 21 sec. of the act of July 1242, which gives the court discretion to 
sentence a prisoner convicted of obtaining goods under false pretences to 
imprisonment in the Penitentiary or county jail, does not permit the court 
to sentence a defendant to confinement in the county jail at hard labor, 
and the sentence to hard labor is erroneous. 

2. As the record cannot be remitted, the Supreme Court will amend 
the sentence by striking out the surplusage, as the sentence consists of 
two separate and very separable parts. The sentence is therefore amen- 
ded by striking out the word “hard labor” and otherwise affirmed. 


Serzeant vs. Ingersoll.—Opinion by Gibson, C. J. March 6. 

1. A. who owned real estate, subject toa grouad rent, conveyed the 
premises to B. covenanting in the-conveyance that he would at his own 
proper cost extingush the rent charge within the time limited for its ex- 
tinzuishment, or within such period as the time for redemption might be 
extended to, and that he would meanwhile save and keep harmless the 
the said B. from any charges, claims, or demands, whatsvever, for A. by 
reason of the said rent charge or any part thereof,—after the execution 
of the deed to B. the parties in whom was title to the rent charge, con- 
veyed it to C. by deed absolute upon its face, the money being paid by 
A. and C. by un lerstan ling and agreemeat with A. acting as his trustee. 
Afterwards the rent charge was conveyed by C. who had the prima 
facia legal title to D. It was testified by C. that he was not the agent of 
D. that the purchase of the ground rent was negotiated between A. 
and D. that the draft of the deed was brought to him, and he executed 
it, not knowing any thing of the purchase by D. until the deed was 
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brought to him to sign,—his position was merely that of a friendly trus- 
tee ;—only to execute the papers.” 

It was held that the circumstances of the purchase showed that D. 
bought of A. who had not the legal title, and that D. would be affected 
by “any thing which would put a keen nosed purchaser on the scent of a 
flaw in his title.” The purchase was of the equitable interest of A. only, 
for the legal ownership was outstanding in a trustee. The fatt that D. 
was dealing with one who had not the legal title, was a circumstance to 
arouse suspicion and prompt an enquiry, and notice of the facts ought 
therefore to be presumed. A purchaser without notice must appear to 
have acted not only with goed faith, but with extreme vigilance, for equi- 
ty refuses to protect the slothful and the careless. D. therefore, having 
notice, is bound by the covenant of A. with B. to save him harmless from 
the ground rent, and cannot enforce its payment by action or distress. 

2. The words of a contract are to be applied to the circumstances atten- 
ding it as they stood at the time of the bargain, and not even to them in 
connection with a new element introduced into the case by one of the 
parties. 

3. Where a covenantee has done an act to obstruct performance in his 
favor, the covenant shall be taken as against him to have been actually 
performed. 

Judgment reversed and venire de novo awarded. 


Commonwealth ex rel. Frank vs. Hurris—Hubeas Corpus to bring up 
the body of L. Kraus, a minor, apprenticed to Frank, and who enlisted in 
the U. S. Army—per Rogers J. March 7. 

1. The Habeas Corpus act is intended to secure personal liberty not to 
decide disputes about property. If an apprentice enlists in the army the 
Court will not, upon a habeas corpus issued at the relation of the master, 
remand the apprentice to the custody of the master, if the minor is un- 
willing to return, but will leave the master to his suit against the officer 
who enlisted the minor fur damages suffered by a loss of the services of 
the apprentice. 

2. The decision in Comm’th vs. Robinson 1 Serg. & Rawle 356, review- 
ed and confirmed. 


Devereur and Esling, bail §. Tie Commonwealth at suggestion of 
Benjamin.—Per Curiam March 8th. 

In an action for assault and battery acapias was issued in trespass—ri et 
armis and the deft. arrested. Devereux and Esling became his bail, and 
the bon 1 described the suit as follows: “‘whereas the said N. H. E. has 
been arrested upon a capias ad respondendum issued, Xc. at the suitofS. B. 
in a certiin action of tresspass on the case, &c.—In an action on the bond, 
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the bail after craving oycr, pleaded that there had been no recovery in an 
action on the case, between the parties, and that the bond set out had not 
been forfeited. Held that the bond described the suit with sufficient cer- 


tainty and that the variance was immaterial. Judgment affirmed. 


Barker vs. Hopkins—motion to set aside a fi fu.—Per curiam, March 9. 

1. A judgment was obtained by an executrix against her agent for a. 
loss suffered by his neglect in collecting and disposing of the assets of the 
testator. Under the 31st sect. act 24 Feb. 1834, the administrator de bo- 
nis non has authority to issue an execution upon such judgment. 

2. The object of the statute was to bring into the hands of the admin- 
istrator de bonis non every thing which when received will go in regular 
course of administration. The executrix would only be liable if she em- 
ployed an unfit agent. The loss is the loss of the estate and not of the 
executrix. Even if no one but personal representatives of the Executrix 
could have execution upon this judgment they would be liable to pay it 
over to the administrator de bon/s non, and permitting the latter to issue 


execution prevents unnecessary circuity of action. Rule discharged. 


Me Neil vs. Conwe!ll.—Opinion by Burnside, J. March 17. 

On the trial of a feigned issue to determine the validity of the will of 
Bishop Conwell, a witness was offered to sustain the will to whom was 
devised by the willa license to act as sexton of a cemetery during his life 
time ; there were certain sums paid him for interments and there was 
testimony that he had received the price of interments, since the testa- 
tor's death. The witness executed a release at bar to the supposed exec- 
utor for the nominal consideration of $1, of all his title and interest (if 
any he has) to any profits or benefits arising to him or that he is or may 
be entitlea to under the will ofthe Bishop.” IJZe/d that as he had recei- 
ved money for interments since the death of the Bishop for which the 
heirs might call upon him to account, he had a clear interest in establish- 
ing the will and defeating the interests of the heirs at law, and his evi- 


dence was properly rejected.—Judgt. affirmed. 


Guenats Appeal March 11.—Marked not to be reported.—Per curiam. 

1. On the questions of fact which are confused and unsatisfactory, the 
Court are constrained to decide in accordance with the decree of the 
Court below. 

2. As to mere questious of fact the Supreme Court are bound to draw 
the same conclusions which a jury would, and the Court are of opinion 
that in an action at law the appellant in this case would not be allowed to 


recover.—Decree affirmed. 
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Root vs. Crock.—Opinion by Burnside, March 13. 

1. Certain heirs made an amicable partition among themselves and es- 
tablished a boundary line which encroached one or two feet on adjoining 
premises belonging to a stranger and known as the Hopple tract. One 
of the heirs subsequently bought the Hopple tract, and in an ejectment 
to recover the one or two feet encroached upon, it was held that he was 
estopped by the recital in the deed of partition from disputing the fact of 
the boundaries being as agreed upon in that deed. 

2, Though a party to a deed is not estopped by a general recital—he is 
estopped by the recital of a particular fact in that deed, from denying 
such fact. 

Judgment Affirmed. 


Curter vs. Trueman. Opinion by Bell, J. March 13. 

The effect of the act of Feb. 24, 1834, is to substitute the administra- 
tor de bonis non to the commen law rights of creditors, next of kin, and 
jegatees, for the benefit of all interested in the fund,—whether it was 
misapplied by the original administrator or remained in his hands at the 
time of his death. It makes no difference that an account by which the 
balance sued for is ascertained was settled and confirmed, and part of the 
fund paid over by the administratrix to the brother and sister of the intes- 
tate before the act of 1834. 

2. Where a suit is by an administrator de bonis non claiming to recover 
a fund which has or ought to have been in possession of his predecessor, 
it is not competent for the representatives of the latter, to suggest the non 
existence of debts as a bar to the action. It is a statutable right of the 
successor to recover from the former all monies, goods and assets due and 
belonging to the estate of the decedent. 

3. In Penusylvania Jand has always been deemed assets for the pay- 
ment of debts, and the practice is after sale and payment of liens to pay 
the surplus to the executor or administrator in whose hands it is liable to 
the payment of debts. 

4. The 18th section of the act of 1794, revised code, 19 sect. act 8 
April, 1833, which enacts that the intestate’s relations and persons con- 
cerned who do not lay claim to their respective shares within seven years 
after the decease of the intestate shall be debarred therefrom forever— 
applies to personal estate only. It has no operation to divest an interest 
in the realty. Though the assets go to the executor in payment of debts 
they are distributed as realty. 

5. Oa the trial, one of the distributees was offered as a witness, hav- 
ing executeda release in consideration of 31. 

The admission of the witness was obj¢cted to on the ground that the 


VoL. vii—34. 
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release was merely nominal and colorable.—Held that these are matters 
of which the court do not undertake to judge except in the case of pai ties 
to the record. In all other cases the objections go rather to the credit 
than the competency of the witness. Judgment affirmed. 


Mugill vs. Ash. Marked not to be reported. Opinion by Coulter, J. 
March 15. 

1. A tenant in common may maintain trespass against a stranger for an 
injury to the pussession, because that possession is not confined to any par- 
ticular part of the premises but is commensurate with the whole, in 
relation to which he has a right to the exclusive possession except us 
against his co-tenant, and the measure of damages will be regulated by the 
extent of his interest. 

¥. A tenant in common may maintain an action as tenant in common 
aginst his co-tenant. 

3. All persons who order or procure a trespass to be done, or incite 
others to do it, are guilty of trespass, and may be made defendants in an 
action. And there can be no higher or more reliable evidence of the fact 
tlian the admissions and declarations of the party who is to be prejudiced, 
freely and voluntarily made. It is of no consequence that the declarations 
were made after the fact. That only gives the evidence more point and 
potency. 


Cutherwood vs Konn. Opinion by Bell, J. March 18. 

On the trial of a case, the declaration being mislaid, the Pltff. filed a 
new narr. which was supposed to be a transcript of the original declaration. 
‘I‘ne cause was tried upon the merits and resulted in a verdict for Pltf. 
‘Ike amended narr. set out a defective title in the Pitff. to sue, and upon 
motion the Judge arrested the judgment. Afterwards the original decla- 
ration was found which avers a good cause of action. In such case the 
tirst narr. will be taken as a part of the pleadings, and the record consid- 
ered as if there were good and bad counts, and judgment will be entered 
vuthe good counts. There being no judgment below, judgment is entered 
here for the Pitff. on the declaration first filed. 


Willing vs. Peters. Opinion by Bell, J. March ¥8. 

Iby a last will houses and lamls were ordered to be-sold by Trustees in 
a certain event which has happened. The: proceeds were to be equally 
divided among the children of A. now deceased, B. the Pitff’s husband 


mlm 


being one of them. The defendant is the surviving trustee named in the 


will. 


On the 27th Aug. 1824, D. the Pitf's husband (who is now dead) con- 
veyed to the defendant indiscriminately both his real and personal estate. 
‘Phe defendant on the 3d of Dec. 1233, agreed to pay the Plttf. should 
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she survive her husband B. one third of the rents and profits of certain 
real estate conveyed by B. in the trust deed of 1824. The defendant as 
surviving trustee under the will has since sold certain houses and has a 
fund in his hands paid for damages in opening a street through a lot 
belonging to testator’s estate. An action of account render against tlic 
defendant charging him as bailiff and receiver of the Pltff. for the fund by 
sule of the real estate and the sum received for damages, cannot be 
maintained by virtue of the agreement of 1833, to pay the Pitff. one third 
of the rents, &c. of the property conveyed by B. in the deed of 
1824. The grantor (B.) was seized by descent of other lands than those 
which give rise to this controversy. [tis not necessary in order to make 
the deed operative to extend its effect to the latter. 

2. The parties interested in a fund may elect to accept lands uncon- 
verted and if they do so will immediately acquire an estate therein. But 
this must be by an unequivocal act, and when there are more than one 
entitled all must join in the act of election, otherwise it will be a nullity. 
Ifere B. had a brother and sister entitled, who never took a step towards 
acquiring the land before its sate. The Pitff. was therefore not dowable 
of the real estate in question at the time of the execution of the deed ot 
1824, and a covenant to pay her one third of the interest and profits is 


null and consequently void. 


Commonwealth vs. Serg. For. Hubeas Corpus—the bodies of Beneker', 
futher and son, enlisted as musicians.— March 18. 

The relators had been enlisted un ler an agreement with the recruiting 
officer that they should remain in the city of Philadelphia. They are 
now ordered to Governor’s island, N. ¥.; hence the writ of Habeas 





Corpus was sued out. 

Per Bell, J. U think the agreement is inconsistent with the contract 
and therefore void. 

Per Curiam. There is no cause for discharge here. The relators are 


remanded. 


Levering vs. Phillips. —Opinion by Coulter, J. March 20. 

1. In Pennsylvania a judgment can be sold and is the subject of a con- 
tract of sale. It may be bargained and sold without writing, and by word 
of mouth. 

2. The assignment or tranfer of a judgment always attends its pur- 
chase and sale, especially when the locality of the judgment or its indi- 
viduality was not identified at the time of the preliminary agreement 
to sell. The contract is executory, and the Plaintiff is bound to show a 
transfer or an offer to transfer the judgment before he can recover the 
sum agreed to be paid for it. 








238 “SUPREME COURT OF PENNSYLVANIA. 


3. Where each of two parties agreed to do a certain thing for the 
other, and the thing to be done by one is a consideration for that whieh 
is to be dune by the other, the one who would compel pertormance, 
must show a readiness to do what was to be done on his part. 

Judgment affirmed. 


Richabaugh vs. Dugan.—Opinion by Coulter, J. March 20. 

1. On a plea of payment it is not necessary that proof of a direct pay- 
ment in money only should be given. It is the distinct agreement of the 
creditor to accept a thing in satisfaction and payment of the debt whicel: 
makes it good evidence under the plea of payment. On such a plea it is 
competent for the defendant to show that he delivered flour to the plain- 
tiff which was received in satisfaction and discharge of the claim. 


Juligment reversed, and venire de novo awarded. 


Rowers vs. Leeds. —Opinion by Bell, J. March 20. 

t. A commission to take depositions to perpetuate test.mony having is- 
sued out of the Common Pleas of Schuylkill county,—betore it was exe- 
cuted or returned, the defendant issued a Certiorari fvom the Supreme 
Court, and asked a rule to stay the taking of depositions until the argu- 
mentof the Certiorari, beiore the Supreme Court. In such case the writ 
of Cortorari wes issued impiovideutly, and the Court will quash it anc 
refuse the rule. 

2. The proceeding not being according to the common law, a Cer‘iorurs 
lies to bring it up at the proper time, for the purpose of enquiring wheth- 
er the Common Pleas has exceeded its jurisdiction or committed any fa- 
tal irregularity. A Certicrari is a writ of error in every thing but the 
form, and lies only to a final judgmeut order or decree. In such cases 
the final order is that the return of the Commissioner being read be filed 
ef record in the Court in perpetuan rei testimonium. ‘This order can on- 
ty be pronounced after the depositions are reduced to writing, and return- 


, 


elto the Court from which the commission was issued. When such 
final decree or order is made the writ of Certiorart properly issues. 
Vv rit quashed and rule refused. 


t? 
ee 


dton’s administrator vg. Dickenson.— Opinion by Burnside, J. Mech. 21 

1. Where an attorney in answer to a rule to show cause why he 
should not pay ever monies collected fora client, made a statement of 
the amount received and paid, with the balance in his hands, claiming to 
Gecuct a certain sum for his fee, but the Court made the rule absolute, 
aud ordered the whole to be paid—such rule and order will not preclade 


te attorney from recovering the smount cf his fee in an action brought 


' 


a@caiust his client, after payment in ebcdicnce to the crder—and the ice 
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ord of that proceeding is not conclusive evidence against him to prevent 
a recovery. 

2. The duties and responsibilities of an attorney in this State are more 
numerous and very different from the duties and responsibility of an at- 
torney in England, and particularly so in regard to decedent’s estates.— 
Hie has to guard the executor or adminstrator at every step, to enforce 
the collection of debts due the estate, and resistimproper claims. These 
trusts require care, attention and vigilance or the adminstrater may be 
held responsible. The points requiring professional advice are often com- 
plexand difficult, and the law allows a proper compensation to the attorney. 

3. A former recovery may be given in evidence. In general it is equal- 
ly available whether pleaded in bar, or given in evidence on the trial. 

4. We adhere to the rule in Breden vs. Kingland, 4 Watts, 420, that 
where an attorney has collected money and refuses to pay it over, he is 
not entitled to recover for bis services. 

J am not aware of any decision of this Court, which gives an attorney 
a lien for his fees, either on the papers of his client, or the money he col- 
lects. Per Burnside J. 

Judgment affirmed. 


Depue vs Place.-—Opinion by Coulter, J. March 27. 

1. Where there is conflicting evidence as to whether the declarations of 
ihe payee in a note were made before or after he had parted with his 
interest, the Court cannot reject the evidence of those declarations, but 
must submit them to the jury, with instructions that if they find they 
were made after the transfer, they cannot legally prejudice the holder of 
the note. 

2. Comparison of handwriting may be admitted, in aid and support of 
more direct evidence of hand writing given by witnesses, but the standard 
paper er writing must be proved beyond all doubt by some one who either 
saw the party write the signature, or heard him admit that it was his. 

Judgment affirmed. 


Frey vs. Whitman.—Per Curiam, March 27. 

The defendant below sold the plaintiff two tracts of land, each of which 
was bounded by a mill race, through which the waters of a creek were 
conveyed to defendant’s ancient mill. The water was raised by a dam, 
which was old, and through which a portion of the water escaped into the 
old channel of the creek which was upon the land sold to plaintiff. The 
defendant in his deed to plaintiff granted him and his assigns a right to 
water his cattle at the mill race. Afterward the defendant built a new 
dam which was tight and through the interstices of which the water did not 
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escape. Held, that under the circumstances no covenant was to be pre- 
sumed that the plaintiff should have a right to the water of the creek 
further than the easement at the mill race for his cattle. The defendant 
never intended to relinquish that which would make his own mill useless 
for a part of the season ; and is entitled to the exclusive use of the stream. 


Judgment reversed. 


Murphy vs. TTubert.—Opinion by Gibson, C.J. March 27. 

1. The 7th Section of Stat. 29, Chas. 2d. Chapt. 3, has not been re-en- 
acted in Pennsylvania, and the creation of a parol declaration of trust is not 
within the provisions of our statute of frauds. That the three first sec- 
tions of the English statute which form the first section of our act apply 
exclusively to the /egal estate, is demonstrated by the fact that trusts are 
provided for in the omitted sections of the British statute. Though the 
ihree sections like our own first section contain the words “law or equity,” 
the obvious design was to prevent the equitable estate from being transfer- 

/, and the design of the 7th section was to prevent a trust estate from 
heing created by parol. 

2. Beyond doubt an equitable estate in Pennsylvania, such as the inter- 
est ofa vendee by articles of agreement, cannot be conveyed by parol, 
without part execution by delivery of possession ; and this by force of the 
statute in question, for the recording acts do not make registry essential 
to the validity of a conveyance. But it isa different thing to control the 
creation of a parol declaration of trust. 

3. The conclusion of the first section of our act of assembly, “no leases, 
estates or interests, either of freehold or terms of years, or any uncertain 
interest of, in, toor out of any messuages, manors, lands or hereditaments, 
shall at any time be assigned, granted or surrendered, unless it be by deed 
or note in writing signed by the parties so assigning, granting or surren- 
dering the same, or their agents, thereto lawfully authorized by writing, 
or by act and operation of law,” does not relate to the creation of trusts, 
but to leases which may be surrendered by act and operation of law. 


Judgment reversed, and venire de novo awarded. 


Soutter vs. Baymore, Opinion of Beil, J. March 27. 

1. A judgment must be in its nature final before it can operate by way 
of estoppel. 

Where a decree in the admiralty allowed a charge for the freight 
which is claimed in this action, from which decree an appeal was taken, 
which is still pending, such degree is not conclusive as a prior adjudica- 
tion which will operate as a former recovery. A decree in admiralty 
which is appealed from is not res adjudicata, but is entirely suspended, 
and is treated as non existent pending the appeale It is heard de navo ; 


the information may be amended and new evidence heard. 
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2. A deviation from the direct course of the voyage will not make the 
master and owners of the vessel liable for subsequent damage suffered by 
the cargo, where such injury was not caused by the deviation. There is 
no anelegy between such ease and that where the goods are insured. 
‘The owner of the goods cannot be regarded in the double character of 
owner and insurer of his own geods, and in the latter capacity stand in 
the situation of an assured whose policy bas been determined by the mis- 
feasance of the master. 


Judgment affirmed. 


HARRISBURG, JUNE 22, 1848. 
Daniel Hummelet. al. vs. Dr. Mercer Brown. The opinion of the 
ourt was delivered by Coulter, J. Held, 


1. That the Constitution of Pennsylvania vests the powers of govern- 


cout in three departments—legislative 





executiveand judicial; and each 
of these,‘as well by the express terms of the instrument, as by common 
right and the liberty of the citizens, is confined within the limits of its 
appropriate sphere. 

*. That “The Trustees and Principal of the Envaus Orphan House” 
scquired vested rights under the will of George Fry, and the act of 
sncorporation of 1259, and became also, beyond their own franchises, the 
‘lepesitaries and guardians of the vested rights of the beneficiaries (the 
Wrphan children) whieh could not afterwards be divested by the act of 
the Pennsylvania Legislature of the 3ist April, 1846, without trial by 
cue course of law; that the solemn contract of the State contained in the 
vharter of 1259, was impaired by the act of 1246, and that the act last 
sacntioned is therefore unconstitutional and void. 

3. No man can be deprived of his right except by the judgment of his 
peers, or fe law of the land; and an act of Assembly whereby a man’s 
property is swept away from him without hearing, trial or judgment, or 
the opportunity of making known his rights, er prodacing his evidence, is 
not the “law of tre lind” within the meaning of this clause of the bill of 
rights. “The law of the land” means the law of the individaal case, as 
established in a fair open trial, or an opportunity given for one in Court 
und by due course and process ef law. 


PITTSBURG, SEPTEMBER, 1847. 
Com. ex. re). Joseph Watt vs. Thomas Perkins et. al. Commissioners 
of ‘Allegheny county. The opinion was delivered by Coulter, J. Held, 
1. That where a return of two persons for collector is properly made 
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by an assessor, the Commissioners must judge between tlic relative mer- 
its of the two persons returned. 

2. That if persons altogether unfit or disqualified by being defaulters, as 
specified in the act, should be returned, the commissioners would not be 
bound to appoint either of them. 

3. That where Commissioners, in the exercise of their judgment, fil! 
the office of Collector by an appointment, a writ of Mandamus will not lie 
to compel them to appoint a different person. 

4. It seems that an assessor cannot return his own name as one of the 
two persons to be appointed collector. 


New JJublications. 


PrennsytvaniaA State Rerorrts, containing Cases adjudged in the Su- 
preme Court during part of December Term, 1847, and some previous 
cases. Vol. 5. By Rosertr M. Barr, State Reporter. Philadelphia. 
T. & J. W. Johnson, Booksellers and Publishers, 1842. 


We have received from the enterprising publishers the 5th volume of 
Mr. Barr’s Pennsylvania State Reports. A decided improvement in the 
clearness and accuracy with which the fuets are stated, and the argu- 
ments of counsel set out, is to be recognized in this volame ; owing in a 
great measure no doubt to the habit of rapid analysis acquired by the 
reporter, in a constant attendance upon the sittings of the Court. We 
observe, however, an inaccuracy in the reporter’s statement that ene of 
the questions “raised in the Court below,” im the case of Grabill vs. Barr, 
was “on the point of the legal execution of the will.” No such question 
was raised in the Court below. “The question” as stated in the opinion 
of the Court below (p. 442.) was upon the testator’s “capacity to make a 
will.” It is true that the President of the Court below remarked that it 
was “sufficiently shown that Daniel Keeports executed the paper.” But 
no exception was taken to the evidence on that subject nor was it taken 
down earefully as on a bill of exceptions. The Supreme Court in deei- 
ding the case upon the question whether a mark was a sufficient siguing 
ef a will, was under the necessity to examine imperfect sketches of 
evidence not legitimately before it, and reversing for an error on a ques- 
tion neither raised in the Court below, nor properly brought to the judicial 
cognizance of the Court of Error by bill of exceptions under the statute 
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of 13 Edw. 1. We do not make these remarks with a disposition to 
censure the Supreme Court. That tribunal was no doubt induced to 
believe that the question had been raised in the Court below. The ex- 
cellent and upright Judge (Coutrer) who delivered the opinion of the 
Supreme Court would be the last to treat the subordinate jurisdictions 
with unfairness, or to disregard the rights of the parties befure him.— 
But we have no doubt that the manner in which the question of evecution 
by making a mark was thrust into the case in the Supreme Court had 
its influence in producing the prompt and almost unanimous reversal by 
the Legislature of the principle decided in the case. 

Several cases of much importance are decided in this volume, and 
more than one point set at rest, the heretofore unsettled character of 
which has caused doubt and hesitation in the minds of counsel in giving 
advice to clients. The case of Forney, administrator of Smith vs Bene- 
dict, administrator de bonis non cum test. an. of Summer, is one of this 
class. For the purpose of taking the case out of the statute of limita- 
tions the plaintiff in the Court below offered to prove * that the defen- 
dant’s testator died leaving a widow and that his executor, in consideration 
of forbearance until her death, promised to pay the debt out of the as- 
sets; that the plaintiff did forbear; that the widow died and the admin- 
istrator de bonis non, Kc. then also promised to pay the debt out of the as- 
sets.” One of these promises, if not both, was made before the debt had 
been barred by the statute. In the course of the argament Mr. Frazer, 
counsel for the defendant, read the opinion of the Court in Fritz vs. 
Thomas, 1 Wh. 70, and the Court below, (Lewis, President,) without re- 
lying upon the privciple of Case ys. Cushman, rejected the evidence 
upon the ground that a promise by an executor or administrator, before 
or after the statute has barred the remedy for the testator’s debt, is no 
answer to a plea of the statute of limitations, the President of the Court 
below remarking that “the opinion of the Chief Justice in Fritz vs. Thom- 
mas was a magnificent exposition of the true doctrine, penetrating like a 
ray of sunlight the darkness which previously surrounded the subject.” 
It is gratifying to perceive that the doctrine of Fritz vs. Thomas as first 
pronounced in 1835, and recognized in Reynolds vs. Hamilton in 1838 (7 
W. 420) is distinctly and solemnly re-affirmed in 1847. In delivering the 
opininion of the Court in Forney vs. Benedict, the Chief Justice takes oc- 
casion to remark upon and to qualify the opinion of Mr. Justice heunedy 
in Case vs. Cushman. That case was recognized as authority in Morgan 
vs. Walton, 4 Barr, 321, (1846) but as explained by the Chief Justice in 
Forney vs. Benedict, it is not to be understood as invalidating a promise, 
although made before the debt was barred, where the creditor reposed 
upon it till it became too late to resort to the original cause of action. It 
the Chief Justice intends only to intimate that forbearance to sue is a good 
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consideration te support a promise, the prefessienal mind will recognize 
and assent to it at once asa familiar principle. But if we are to under- 
stand that a promise where there was noagreement to forbear, and where 
iz fact there was ne consideration whatever (the /°g d liability being rejec- 
ted) can be made legally binding by matter subsequent, the doctrine may 
require further explanation betore it is properly understood. 

Lestapies vs. Ingraham p. 71, presents an interesting question of inter- 
rational law; and at the same time establishes the doctrine that where 
one by fraud obtains compensation for injuries done to the property of 
another, who himself was not entitled to make a claim therefor, the 
receiver is accountable to the party whose property was injured. Assu- 
ming the state of the case to be that a citizen of France, not entitled to 
indemnity fur French spoliations upoa our commerce under the treaty 
with that government, permitted an American citizen to claim his prop- 
erty, and by that means fraudulently to withdraw a portion of the indem- 
nity from the American citizens who were legitimately entitled to the 
whole, the Court permitted the French claimant to sustain an action 
against his confederate, tor the money thus fraudulently withdrawn from 
the American claimants. And the action was sustained purely upon the 
assumpsit inplied by law. Without questioning the soundness of this 
decision we may be permitted to remark that the two authorities cited by 
the Chief Justice in support of it do not go the length of sustaining an 
action en the implied assumpsit. Faikey vs. Renous 4 Burr. 2069, was 
an action upon a bond where the seal itself was a sufficient consideration; 
and Petrie vs. Hannay 3 'T. R. 419, was anaction upon a bill of exchange 
accepted by the defendant. 

T waddell’s appeal p. 15, has already been noticed (Penn. Law Journ. 
vol. 6 p. 425,) and were it not for our regard for what has been once de- 
cided, we should advise that the principle which governs it be abandoned 
in all future cases. 

Mechanic’s Insurance Company, v. Spang, p. 113, and Boltonv. Johns, 
page 145, present attempts to aflect pending cases by means of retrospec- 
tive statutes. The facility with which retrospective acts have been pass- 
ed by the Legislature, and settled principles of law overturned by the 
Supreme Court, has long been a matter of complaint. Nothing is pro- 
ductive of so much wrong in individual cases—nothing se injurious to the 
interests of the community. All the business affairs of life are based upon 
the state of the law as believed to exist at the time each transaction takes 
place; and any change of the rule afterwards, whether by the Legisla- 
ture or the Supreme Court, must generally work gross injustice to one of 
the parties while it confers an unfair advantage upon the other. If this 


practice be continued the advice of the ablest counsel becomes utterly fv- 
tile, and the utmost vigilance and caution will be insufficient to guard 
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against ruinous loss. When a principle is once deliberately settled and 
acted upon by the business community, a change of the rule by the Judi- 
cial power, whether from considerations of policy, or because the Legis- 
lature neglect to provide a remedy for the supposed evil, is a dangerous 
exercise of doubtful power, if not a direct invasion of that department of 
goverpament which the constitution has entrusted to the Legislature alone. 
In like manner an act of the Legislature designed to reverse or affirm a 
judgment or a judicial sale, to grant a new trial or a review of a case de- 
cided, or in any manner to interfere with vested rights by its retrospec- 
tive eperation, may be regarded as equally dangerous and doubtful, if not 
an invasion of the department which the constitution assigns to the courts 
as a pertion of the Judicial power. A law is said to be “a rule prescrib- 
ed,” and for this reason it must be notified to the people who are to obey 
it. Caligula himself recognised this principle as one which even a Ro- 
inan tyrant could not altogether disregard, aud therefore, when he desir- 
ed to evade what he could not openly violate, he wrote his laws in very 
snall characters and hung them up on high pillars the more effectually to 
ensnare the people. But the tyranny of retrospective acts, whether spring- 
ing from the Legislature or the Judiciary, is more dangerous and objec- 
tionable than the fraudulent publication of the laws of the tyrant. The 
great master of the common law (Sir Wim. Blackstone) declares that *a// 
laws should be made to commence in futuro, and be notified, before their 
connencement, which is implied in the word prescribed,” (written be- 
fore). The same great commentator also informs us that it is “an estab- 
ed rule,” in the judiciary “ to abide by former precedents where the same 
points come again in litigation.” A single decision may not always ex- 
press the law, but where it has been reiterated, or long acquiesced in, 
and acted upon by the peeple, it is a wrongful assumption of power in 
the judiciary to change it. Mr. Chitty in his nete to 1 Black. Com. 70, 
very truly remarks that “if such a power were given by the constitution 
it is no overstrained conjecture to say that fluctuating and conflicting ad- 
judications would be the cousequence, producing more mischief than caa 
ensue from the enforcement of any precedent or rule of law, however ab- 
surd or unjust, till the Legislature provides the proper remedy.” It is 
true that a court may sometimes mistake the law, and where this is the 
case it is doubtless its duty to correct the error without delay. But if it 
be not corrected until it be received and adopted by the whole people as 
the * rule of action,” it becomes at last emphatically the law of the land 
und the judiciary cannot change it without usurping the powers of the 
Legislature. A retrospective act of the Legislature, reversing a principle 
hastily decided by the court, is a strong recommendation to the judiciary 
to re-consider the question, and to recede from the decision if fuund to be 
erroneous. But if upon reconsidering the question the decision be found 
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correct, and the act an interference with vested rights, and an exercise 
of judicial power, it ought to be disregarded. We have been refreshed 
and delighted by the perusal of a very able opinion of the Supreme Court, 
delivered by Mr. Justice Coulter, in the case of Hummel, et. al vy. Dr. 
Mercer Brown, et al. upon the constitutionality of the act of 31st April 
1846, divesting the rights granted to the Principal and Trustees of the 
Emaus Orphan House by the will of George Fry, and the act of 1239.— 
The great doctrine is there faithfully maintained that the constitution 
vests the powers of government in three departments, Legislative, Exe- 
cutive and Judicial, that each is confined within the limits of its appropri- 
ate sphere—and that an act of assembly whereby a man’s property is 
swept away from him without hearing, trial, or judgment, or the opportu- 
nity of making known his rights, or producing his evidence, is not “ the 
law of the land.” This opinion is not reported in 5th Barr, but an ab- 
stract from it will be found in the present number of the Law Journal. 
The volume before us is creditable to both reporter and publisher, and 
the profession has every reason to be satisfied with the fidelity and skill 


displayed in its preparation. 


Asstract or Decisions or Tue Supreme Court or PENNSYLVANIA 
—September, October, November, 1847, at Pittsburg. By James 8. 
Crart, Esq. 

This little pamphlet is of inestimable value. An early knowledge of 
the decisions of the Supreme Court is absolutely necessary to the success 
and the reputation of the legal practitioner, as well as indispensible to 
the safety of the client. The eases in Mr. Craft’s pamphlet are all of them 
later than any contained in the last volume of Mr. Barr's Reports. We 
have seen testimonials, in favor of the value of the work, and of the care- 
ful manner in which these abstracts have been made, from many of the 
most distinguished members of the profession. Judge Woodbury of the 
Supreme Court of the United States—Judge Kane of the District Court 
—Horace Binney, Esq. Mr. Brightly, the author of Brightly on Costs— 
Mr. Hood, the author of Hood on Executors, all speak of Mr. Craft’s 
performance in high terms of commendation. And we understand that 
the Judges of the Supreme Court speak of it as entitled to entire credit 


for its accuracy. It contains many points of great importance, and among 
them we may refer to the point decided in Horbach vs. Riley p. 25. It 
is held in that case that the vendor of land who retains the legal title and 
buys back the interest of the vendee, under an execution in his own favor, 
is entitled to the proceeds of the sale in preference to a creditor of the 
vendee holding an earlier judgment, but obtained after the agreement of 
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sale. That the law is the sanio Whether a stranger or the vendor buys 
at the judicial sale ; and the contrary doctrine, supposed to be maintained 
by Wilson vs. Stoxe, 10 Watts 434, was disapproved of. That a title at 
a judicial sale should ever depend upon whether the land was struck off tu 
A. or to B. was always regarded as an absurdity, and we are happy to 
find that the idea is at last éntirely exploded, and that the true principle 
is maintained that if the sale be on the vendor's execution for the purchase 
money the purchaser takes a clear title. The great and wholesome prin- 
viple that a judicial sale has the effect of converting the property into 
money, and that the purchaser always takes a title discharged of liens 
susceptible of estimation should be maintained in all cases except those 
clearly exempted from its operation by the act of 1830. That act origin- 
ated in a panic created by the decision in Willard vs. Norris, and was 
only designed to protect mortzagees from having their liens diss vargel 

ithout their knowled ee or consent. But where the holder of the mort- 
gage debt or any part of it assenis to the sale, Whether he proceeds upon 
a judgment for the whole or for an instalment of the mortgage debt, for 
the mortgage debt or for any oter debt owned by tre mortgagee, the sale 
must be deemed a sale with his assent and the case is taken out of the act 
of 1830. This is the principle which governs Pierce vs. Potter, 7 W. 
177, Berger vs. Hiester 6 Wh. 214 and Horbach vs. Riley, Craft’s Abs. 
25, and we have no doubt that it is a sound construction of the act of 1830, 
which, to say the least of it, was founded upon mistaken notions of policy, 
at war with the free alienation of property which has always been the 
tuvourite policy of the people and the Legislature, and has been produc- 
tive of much sacrifice of property at judicial sales, and great embarrass- 
iment in the distribution of the proceeds. 

We are happy to inform the patrons of the Law Journal that the 
rbstracts of Mr. Craft will hereafter appear only in tris journal, and that 
other gentlemen have been engaged to furnish abstracts of the decisions 
of the Supreme Court at their sittings at Philadelphia, Harrisburg and 
Sunbury. Some of these appear in the present number. 


Senxet Decisions or American Courts IN SEVERAL DEPARTMENTS 
or Law; with especial reference to mercantile law.—With notes by 
J.J. Clark Hare, and H. B. Wallace, vol. I, 8vo. Philadelphia, 1347. 
T. & J. W. Johnson, pp. 569. 

One of the learned editors of Smith’s Leading Cases, Mr. Wallace, has 
again favored the profession with a valuable contribution in the volume 
heture us. These “Select decisions” are 52 in number, 21 of which are 
taken from the Supreme and Circuit Court Reports of the United States, 


11 fromthe New York, 8 from the Pennsylvania, 7 from the Massachu- 
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setts, 2 from the Connecticut and 1 each from the Maryland, South Caro- 
fina and New Hampshire Reports. The principal points illustrated in 
the present volume, are, the whole subject of Agency, Voluntary Con- 
veyances, Assignments to a trustee fur the benefit of creditors, Domicil. 
Infaney, Interest, Application of payments, Negotiability, and Negotiation 
of promissory Notes, Form, Time, and manner of Notice, Power ofa Part- 
ner to bind the Firm, Fneidents of Real Estate held by a Firm, &c. 

It will be perceived by the above enumeration of titles, that the volume 
comprises subjects of every day occurrence to the practitioner. In them- 
selves, they furnish so many compendious treatises upon the actual state 
of the law. = It is like Mr. Smith’s Leading Cases, in plan, and mode of 
annotation, and extends this method to other titles not embraced in Mr. 
Smith’s volumes; and is in effect a continuation of that work. Those 
who are familiar with the last or preceding American Editions of Smith’s 
Leading Cases, have an earnest of the capabilities of the editor of the Se- 
lect Decisions, for the labor he has assumed.—The notes or rather essays 
that accompany the Select Decisions, occupy more than one half of tho 
volume, and are in fact a critical collation of all the American Cases, (up. 
wards of 3000) bearing upon the subjects discussed. We are pleased to 
see so wide and so thorough @ range of research as this volume displays, 
and the apparent impartiality of the editor in admitting what has been 
heretofore too charily done; that some decisions besides those made 
within the borders of the old States, are entitled to consideration. The 
editor does not hesitate to criticise positions which he conceives to be er- 
roneous although fortified by great names; as will be seen in his annota- 
tions. We like his bold, independent, impartial method of writing, which 
slows that he is willing to grapple with the difficulties of his subject, and 
the occasional contradictory ceses that he meets, without dodging, or eva- 
sion, and without obsequiously adopting doctrines grounded upon dicta, 
suggestions, and * it seems,” because they have been adopted or followed 
by others, without due consideration and in fraud of true legal principles. 

The tendency of such contributions as we find in the volume before us, 
is to harmonize the law, lighten the labors of the lawyer. and furnish us 
with a ready solution of many questions which see m, or are in reality 
unsettled, or that lie uneasy in the books. We understand that a second 
volume by Mr. Hare is nearly through the press, and willshortly be pub- 
lished. 

We hope that the editors, either in the forthcoming volume, or on 
some other suitable occasion, will favor the public with annotations upon 
the cases of Willard v. Norris 2 R. 56, and Corporation v. Wallace—3 R. 
109 relative to the effect of a judicial sale upon incumbrances previously 
existing—the cases of Caul v. Spring 2 W. 390 and Bellas v. Levan 4 
W. 294 relative to the influence of the lapse of time in rendering valid an 
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wre gular survey of land,—and the case of Chambers v. Mifflin 1 P. R.74 
relative to the effect of delay in procuring a returmof survey upon a des- 
criptive warrant. We are aware that the gractical suggestions of the 
publishers frequently induce an exclusion of subjects supposed to be of 
local importance. The state of the book market must be consulted in the 
preparation of a law work. But it may be remarked of the cases refer- 
red to thatalthough the principles which they affirm were applied to trans- 
actions arising in a single State, they are of vast importance and of gener- 
al application throughout the Union, except where they are excluded by 
statutes or by settled adjudications. The introduction of a few subjects 
of this kind into the next volume would insure it a most welcome recep- 
tion with the country bar, and we think that the publishers would find our 
suggestions endorsed by the great western market. 

The volume before us does great credit to the editor, H. B. Wallace, 
Esq. The notes show that his researches have been extensive and thor- 
ough, and that his lxbors have been performed in a careful as well as a 
masterly manner. The mechanical execution is in the usually neat and 
excellent style of the publishers. We can most cordially recommend the 
work to the profession. 


Tur New Liprary or Law & Eguiry, edited by Francis J. Trowbat, 
Esq. Phila. Hon. Ellis Lewis, Lancaster, and Willson McCandless, 
Esq. Pittsburg, vol. 10O—Published by McKinly & Lescure, Harrisburg. 
The tenth volume of this valuable publication is before us. It contains 

a selection of leading cases on pleading and parties to actions, with practi- 

cal notes elucidating the principles of pleading (as exemplified in cases of 

most frequent occurrence in practice) by a reference to the earliest author- 

ities and designed to assist both the practitioner and student. By W. 

Finlason, Esq. of the Middle Temple, Special Pleader. 

Tae volume also contains a Treatise on the effect of the contract of 
sitle on the legal rights of property and possession of goods, wares and 
merchandize. By Colin Blackburn, of the Inner Temple, Esq. Barrister 
at Law. 

These treatises are valuable additions to the library of the professional 
man; and are furnished at a rate exceedingly cheap. Four large octavo 
volumes of the latest and best English works are furnished at the low rate 
of 37 per annum or $I 75 per volume exclusive of the binding. The vol- 
ume before us is executed in the elegant style which has characterised 
tue previous publications of Messrs. M’Kinly & Lescure. 


t#" In preparing the leading article for this number we have drawn 
largely from the * Public Ledger,” a paper conducted with great ability, 
and having a circulation greater than the justly celebrated “ London 
Tj ” 

ines. 
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Obituarn Notices. 


The venerable JOHN QUINCY ADAMS, whilst seated in his chair 
in the House of Representatives, of which he was a member, was observ- 
ed to be painfully affected on the 2lst Feb. 1842. Foam escaped from 
his lips, and a general trembling was visible in his hands and frame.— 
Some of the members rushed to his seat and discovered him to be affected 
with paralysis. He was immediately borne from the Hall into the 
Speaker's room and the House adjourned. Te continued in a state al- 
most insensible until 20 minutes past seven o’clock in the evening of the 
23d February, when he expired. His last words were “ This is the end 
of earth. Iam content.” His public career commenced in 1721, when 
he was but fifteen years of age. During a period of sixty-seven years he 
has been constantly, without a single interval, engaged in official stations 
of the highest public trust, occupying at one period the highest office in 
ihe world—that of President of this great and growing Republic. The 
last solemn visitation found this illustrious patriot and statesman at the 
post, and in the harness of patriotic duty. He was born on the 11th July 
1767, and died in the &lst year ot his age. His remains were conveyed 
to Quincy for interment, attended with every mark of respect which a 
grateful people and their authorities are accustomed to pay to the memo- 
ry of their most distinguished patriots and statesmen. 


The Hon. AMBROSE SPENCER, for many years a justice of the 
Supreme Court of New-York, and afterwards Chief Justice, died at 
Lyons, N. Y. on Monday the 13th of March 1848. His remains were 
removed to Albany for interment. He was distinguished through life 
for great ability and uprightness. He was the father of the Hon. John 
C. Spencer, late Secretary of the Treasury of the United States. 


The Hon. JAMES REID, late Chief Justice of the court of Queen's 
Bench, in Canada, died at Montreal on the 19th Jany. 1842. No judge 
ever possessed a greater share of the public respect and confidence. He 
was offered the honors of Knighthood, but he declined accepting it. He 
belonged to the nobility of mind. The records of the Herald’s office 
could add nothing to the rank of one whose talents and integrity had al- 
ready placed him in the front rank of the highest nobility in the world. 


Diep, on Saturday evening, March 11, at Dorchester, Mass. after a 
brief illness accompanied with disease of the brain, HENRY WHEA- 
TON, Esq. late Minister Plenipotentiary at Berlin, eged 63. 














